The George Washington 
Law Review 


VoLuME 21 MARCH, 1953 NuMBER 4 


AIR WARFARE AND LAW* 
C. P. PHILLIPS 


Part I of this study traced the historical development 
of the laws of war in the light of their relationship to the 
practices of belligerents. Focussing on air warfare in 
particular, the study revealed the relatively light impact 
of doctrine on the operational techniques of aerial war- 
fare. Even the Nuremberg trials, which recognized the 
existing solid foundation for world community prosecu- 
tion of war crimes, branded air war a crime only insofar 
as it was part of the larger crime of aggression. Since 
the end of World War II, however, competing legal the- 
ories purporting to impose limits on air warfare have 
been debated. Part II is an assessment of these compet- 
ing theories and questions their positive contribution to 
the advancement of the short and long-term goals of an 
ordered and democratic world community. 


II 
GUIDEPOSTS 


This assessment requires that the writer’s ultimate and 
intermediate goals be made explicit. What is sought, 
ultimately, is nothing less than the elimination of the use 
of violence in the shaping and sharing of such basic hu- 
man values as security, power, wealth, respect, enlighten- 
ment and other indispensables. This can be achieved 


* Part I of the article appears at 21 Geo Wasn. L. Rev. 311 (1953). 
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only through an effective sanction mechanism resting on 
the unfettered consent of all men everywhere, and exer- 
cising the coercive power entrusted to it for the purpose 
of securing to every individual an equitable share in the 
ever-growing values of the world society. To decry this 
vision as Utopian is the sheerest unrealism; the hard fact 
is that the world is going to be unified by somebody with- 
in the not-to-distant future, simply because mankind will 
not tolerate forever the crushing insecurity which the con- 
stant threat of annihilation breeds, so long as any alterna- 
tive whatever is offered.* If the free world cannot offer 
an alternative, the Communist slave world can and will. 
Unrealizable goals are no goals at all; the suggestion here 
advanced is that the prospect of a functioning democratic 
world society is one of two alternatives, both of which are 
realizable in practice, and that lawyers had better make 
their election between these two while there is still time. 

The materialization of that ultimate alternative for 
which the writer has expressed his preference requires an 
infinity of hard day-to-day decisions. The crucial event of 
today’s world is the bi-polar split between the United 
States and the Soviet Union. The inevitable transition 
to unipolarity may be accomplished by a series of little 
steps, intelligently taken, no one of which need involve a 
resort to mass violence. But, allowing for human error, 
it may be accomplished by the one gigantic step of total 
war. However devastating the side-effects of that step 
may be, what matters most is that it not be a step into slav- 
ery. The free world must be made strong enough to re- 
sist slavery from within and without. That democratic 
ordering of values which is its special strength and the 
source of its special appeal to human loyalties cannot be 
surrendered to the assaults of timid men who label them- 
selves its anointed defenders. But at the same time it 


53 See Nasu, THE Wortp Must Be Governep 97 (1949); Perry, ONE 


Wortp In THE MakinG (1945); 1 Toynsee, A Stupy or History 15 (2d ed. 
1948). 
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must take every possible step to arm itself against the 
growing possibility of sudden aggression by a slave so- 
ciety too weak to meet the challenge of peaceful exist- 
ence.** And its lawyers must not fetter its defensive 
strength with restrictive doctrines which advance no goals 
but those of the enemy.” They must recognize that, if 
war comes, no militarily effective technique can be uni- 
laterally abandoned without inviting suicide. The short- 
range goals which lawyers of the free society must work 
to implement cannot be suicidal goals. If the long-range 
goal is Utopia, the short-range goal is survival. Survival 
with all values intact, if possible; but if this is impossible, 
then, however distasteful the compromise, compromise 
must be the choice. In sum, the short-range objective of 
free world lawyers must be, in a context of violence, to 
discover that compromise between the immediate dictates 
of military necessity and the ultimate values of a demo- 
cratic world community which most effectively advances 
the one without sacrificing the other. 


III 
DOCTRINAL ROADBLOCKS 


Since Nuremberg, the world of fact has moved relent- 
lessly ahead under the pressure of political and techno- 
logical developments. The line of movement, if any, of 
the world of doctrine is less clear. The pattern of analy- 
sis applicable to most legal-factual problems cannot be 
applied to the law of war in any but a hypothetical form- 
ulation, because we are not confronted here with the re- 
quired continuous testing of doctrine by events. We can- 


54 See, inter alia, SuRVIVAL IN THE Arr Ace, A REPORT BY THE PRESIDENT’S 
Ar Pottcy Commission §§ 1, 3-7 (1948) and Alsop, Matter of Fact, N. Y. 
Herald Tribune, May 5, 1952, p. 17, col. 7, raising the question whether these 
steps are being taken. 

55 A mistake not made by Soviet legal theorists, who constantly emphasize 
the fact that all law, including international law, has no other use than to advance 
Soviet policy; to this effect, see Chakste, Soviet Concepts of the State, Inter- 
national Law and Sovereignty, 43 Am. J. Int’: L. 21 (1949); Wilk, Inter- 
national Law and Global Idealogical Conflict: Reflections on the Universality 
of International Law, 45 Am. J. InT’L L. 648 (1951); Note, Soviet Comments 
on International Law, 46 Am. J. Inti L. 131 (1952). 





398 THE GEORGE WASHINGTON LAW REVIEW 


not measure the effect of the flow of judicial decision 
upon the course of events because there is no such flow. 
The relevant event is war, which is not, happily, a con- 
tinuous process. The uses of doctrine cannot therefore 
be proved in the laboratory of the present; hypothetical 
projection into the future is the only substitute. Useful 
guides are rare. Korea, for example, is only an approxi- 
mation of the hypothetical event, since considerations 
transcending that limited engagement have inhibited the 
full employment of the most feared techniques of vio- 
lence. Lessons believed to be deductible therefrom must 
be regarded with some suspicion when the attempt is 
made to give them a wider hypothetical application. The 
analysis of purportedly relevant doctrine can only be 
made in a total war context. In each case, the question 
which must be posed is: given factual application in a 
total war situation, would the doctrine serve our short 
and long-range value goals? 

The first doctrinal formulation which collapses in the 
face of this test is that which seeks to treat the Nurem- 
berg result as a nullity. This is the archaic formalism of 
Kelsen and his school. In their view, Nuremberg has 
no value as a precedent. They would deny the answer- 
ability of the individual before international law ™ and 
reassert the discredited defenses of “act of State” and 
“superior orders.” A moderate presentation of this argu- 
ment is offered by Briggs: “The ex cathedra identifica- 
tion [by the Nuremberg Charter ] of ‘violations of inter- 
national law’ with ‘crimes against international law’... 
and the dubious nature of the scant evidence cited to sup- 
port the international delictual capacity of the individual 

56 See, ¢.g., KELSEN, PEACE THRoUGH Law 104 (1944); Kelsen, Will the 
Judgment in the Nuremberg Trial Constitute a Precedent in International Law? 
1 Int’: L.Q. 153 (1947); Kelsen, Collective and Individual Responsibility in 
International Law with Particular Regard to the Punishment of War Crim- 
inals, 31 Cauir. L. Rev. 530 (1943). 

57 Although, as pointed out by John Foster Dulles, International Law and 
Individuals: A Comment on Enforcing Peace, 35 A.B.A.J. 912 (1949), a treaty, 


and for that matter all international law, to work, must operate directly upon 
individuals. And see JEssup, A MoperN Law or Nations (1952). 
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may perhaps be attributed to the fact that the Tribunal 
was an ad hoc Tribunal applying a specially created law 
to a special case.” °° The rationale of this position ap- 
pears to be totally unrelated to any preference for one set 
of factual events over another; it is simply and solely the 
dogmatic postulate to which the positivist system is mort- 
gaged, to wit: that international law is an affair between 
sovereign states, regulated solely by their mutual agree- 
ment to be bound, which agreement can be evidenced 
only by full and formal articulation in treaty or long 
acquiescence in undebatably clear custom.” Hector 
Munro, in an incisive analysis of the weakness of posi- 
tivist criticism of Nuremberg, points out that “the critics 
make the stupendous, and shocking, assumption that there 
is nothing criminal in plotting to cause a world war lead- 
ing to the death of millions.” © 

Some critics, while accepting Counts 3 and 4 of the 
Nuremberg indictment (War Crimes and Crimes against 
Humanity), protest Counts | and 2 (Conspiracy to Wage 
Aggressive War and Crimes against Peace) on the 
ground that they do not charge violations of any gener- 
ally recognized international obligation.” Finch, in ad- 
vancing this thesis, traces these objectionable counts to 
the influence of Soviet theorists (Trainin in particular) 
and views their inclusion in the indictment as a Western 
concession to Soviet pressure,” as if the Western allies 
had no stake in the policy thereby expressed. Others de- 
nounce the proceedings root and branch. Shick, one of 
the most vitriolic of this group,” believes that the failure 


58 Briccs, THe Law or Nations 97 (2d ed. 1952) (citing, inter alia, Kelsen, 
Will the Judgment in the Nuremberg Trial Constitute a Precedent in Inter- 
national Law?, 1 Int’ L. Q. 153 [1947]). 

59 KELSEN, Peace THroucH Law 38 (1944). 

60 Munro, Facts and Illusions, 12 Mop. L. Rev. 62 (1949). 

61 For example, Gross, The Criminality of Aggressive War, 41 Am. Pot. 
Scr. Rev. 205 (1947), urges that to stand the test of time Counts 1 and 2 must 
must be codified in a convention signed by all States. 

62 ray The Nuremberg Trial and International Law, 41 Am. J. Int’t L. 
20 (19 

63 As examples of Schick’s approach, see Schick, Crimes Against Peace, 38 
J. Crim. L. & Criminotocy 445 (1948); Schick, International Criminal Law— 
Facts and Illusions, 11 Mop. L. REv. 290 (1948) ; Schick, The Nuremberg Trial 
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of the United Nations to agree on codification of the 
Nuremberg principles in convention form is clear evi- 
dence that these principles do not even now command 
favorable civilized consensus.“ And Kelsen himself, by 
means of a narrowly restrictive definition of the term 
“precedent,” reaches the conclusion that the Nuremberg 
judgment will not constitute a precedent in international 
law.” 

Only willful blindness to the facts of international life, 
and rigorous refusal to allow goal values to meddle with 
the logical harmony of the Positivist system, can pro- 
duce legal thinking of this order. Faced again with the 
monstrous crime of planned aggression, will the free 
world (if victorious) fail to avail itself of the principles 
formulated at Nuremberg? Hardly. If it did, could 
such a decision in any way serve our goals, especially if 
announced in advance? ‘To ask the question is to answer 
it. As for the alternative of Soviet victory, can anyone 
fail to visualize the unrestrained relish with which the 
victors would use the words of the free world to convict 
the free world’s leaders? * Nuremberg is not to be wiped 
away by any conceivable amount of juggling. It has 
established beyond assault the existence of standards of 


and the Development of an International Law, 59 Jurip. Rev. 192 (1947). 
Compare the German defense counsel argument summarized by Taylor, An 
Outline of the Research and Publication Possibilities of the War Crimes Trials, 
9 La. L. Rev. 496, 506 (1949). 


64 Schick, The Nuremberg Trial and the International Law of the Future, 
41 Am. J. Int’, L. 770 (1947). 


65 Kelsen, Will the Judgment in the Nuremberg Trial Constitute a Precedent 
in International Law?, 1 Int’: L.Q. 153 (1947). 


66 The freedom with which Soviet propagandists toss about the charges of 
war-law violation and war criminality with regard to the United Nations effort 
in Korea (for example, the bacteriological warfare charges) and the propa- 
ganda effect to which they have employed the Grow diary testify amply to 
their unceasing awareness of the larger significance of Nuremberg; they seem 
to be building in advance a war crimes dossier for possible future use in 
a quasi-Nuremberg proceeding. And of no use whatever against this Soviet 
tactic are such verbal talismans as: “The Christian-Judaic absolutes of 
good and evil . . . were the foundation of the Tokyo and Nuremberg trials. 
Hence the principles upon which these trials rest may never be available as 
precedent for any nation which has espoused antithetic standards and norms.” 
KEENAN AND Brown, Crimes AGAINST INTERNATIONAL Law (1950). 
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international behavior rooted in ground more solid than 
the graciously given consent of sovereign abstractions.” 

Consideration must next be given to the premises 
underlying the various postwar proposals for codification 
of international law, and especially of the laws of war.* 
This grouping of doctrines is somewhat unwieldly for 
purposes of analysis, since not all codifers put forth the 
same substantive proposals. Some confine themselves 
to articulation of norms which serve the convenience of 
all belligerents without restricting military utility. 
Others propose radical limitations on weapons and tech- 
niques of warfare. Still others seek inclusive embodi- 
ment of all norms of international behavior, in peace and 
in war. This last endeavor will be discussed first, since 
the others, while seeking codification, view their propos- 
als as expressions of already valid existing customary or 
moral norms, or as mere articulations of the unwritten 
law of war, and the question of codification is not essen- 
tial to consideration of the substantive issues raised 
thereby. 

The movement for codification of the law of war in 
convention form has had its locus chiefly in the councils 
of the United Nations.” It began with a General Assem- 
bly Resolution in 1947 directing the International Law 
Commission to “Prepare a Draft Code of Offenses 
against the Peace and Security of Mankind, indicating 
clearly the place to be accorded to the principles . . . of 
international law recognized in the Charter of the Nur- 
emberg Tribunal and in the judgment of the Tribunal.” ™ 





87 See Phillips, Air Warfare and Law, pt. I, 21 Geo. Wasu. L. Rev. 311, 
329-331 (1953). 

68 See Kunz, The Chaotic Status of the Laws of War and the Urgent Neces- 
sity for their Revision, 45 Am. J. Int’L L. 37 (1951). 

69 For a good basic exposition of various viewpoints on codification, see the 
debates reported by Downey, Revision of the Rules of Warfare, 43 Proc. Am. 
Soc’y Int’t L. 102 (1949). 

70 For general documentation of the effort by the International Law Commis- 
sion of the United Nations to draft an acceptable code of offenses against 
“Peace and Security,” see U. N. Doc. A/CN. 4/25 (1950). 

71G.A. Res. 117 (II) (1947). 
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In the same resolution the Commission was directed to 
“formulate” those principles. Some confusion was at 
first felt on the substance of this latter mandate, since the 
General Assembly had already by resolution “affirmed” 
the “Nuremberg principles”; the question arose as to 
how, if unformulated, these principles could have been 
“affirmed”, or, if affirmed, what further steps were neces- 
sary to their “formulation.” ** The Commission at length 
wisely concluded that its task was not to reassess the mer- 
its of those principles but merely to rephrase them; and 
it completed this relatively noncontroversial chore.” The 
preparation of the Draft Code of Offenses posed prob- 
lems of vastly greater complexity; “* it was not completed 
until July of 1951.” Its importance as an illustration of 
the inherent limitations of the codification technique jus- 
tifies inclusion here of relevant portions of an excellent 
newspaper resumé: 


It is a pretty stiff code. It completely rejects the theory that 
individuals acting under military orders or in compliance with 


national laws thus avoid responsibility for their acts. 

Under the proposed code, every official of the United States 
Government, for example, who was “responsible for employing 
armed force against another state for any purpose other than 
national or collective self defense or in pursuance of a decision 
or recommendation by a competent organ of the United Nations” 
would be a criminal even if Congress had constitutionally de- 
clared war. 

Any threat by the authorities of one country to “resort to an 
act of aggression against another state” is likewise a crime under 
this code. Undertaking or encouraging acts calculated to foment 
civil strife in another state or even toleration of such activities 
would be outlawed. . . . 

In addition to aggression or threat to use aggression the fol- 
lowing would become crimes . . . under the proposed code: 

Incursion into territory of another state of armed bands acting 
for political purposes, encouragement of civil strife in another 
country, undertaking or encouragement of “terrorist” activities 


72 For a good account of this difficulty, see Parry, Some Considerations Upon 
the Content of a Draft Code of Offences Against the Peace and Security of 
Mankind, 3 Int’t L.Q. 208 (1950). 

(1953) Phillips, Air Warfare and Law, pt. I, 21 Geo. Wasn. L. Rev. 311, 328 

74 See Liang, The General Assembly and the Progressive pons and 
Codification of International Law, 42 Am. J. Int’ L. 66 (1948). 

75 U.N. Doc. A/1858 (Supp. 9, 1951). 
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in another state, acts violating any treaty that places limits on 
armaments, fortifications, military training, or other military 


activities, and annexation of territory in a manner contrary to 
international law. 


Also, acts intended to destroy wholly or partly religious, ethni- 
cal, racial or national groups, “inhuman acts” against civilian 
population including persecutions and deportation when such 
acts are committed in connection with other offenses defined by 
the code, acts in violation of laws and customs of war and acts 
constituting a conspiracy or incitement to do any of the afore- 


mentioned things.”® 

It seems obvious to the writer that this code bans so 
many of the practices not only condoned by, but essential 
to the policies of both protagonists in the cold war that 
any hope of its early adoption is purely illusory.” Codes 
which nobody will sign are of small help under existing 
conditions.” This code does not purport merely to artic- 
ulate existing customary law. It is in large part new law. 
And its enforcement short of war would require wholly 
new techniques of world community coercion. It would 
require not only the constitution of an international crim- 
inal court with compulsory universal jurisdiction” but 
also the abandonment of so many prerogatives of decision 
and control at the national level that it can rationally be 
discussed only as an adjunct of an effective world govern- 
ment. And if such a government is an essential prerequi- 
site to its adoption and enforcement, there seems to be no 
reason why it should confine itself solely to offenses con- 
nected in some way with international aggression. The 
crimes against humanity which it proscribes are no less 
revolting when systematically practiced by a state against 


76 N.Y. Times, July 26, 1951, p. 4, col. 2. 

77 For example, the code pred outlaw propaganda activities beamed into the 
territory of another signatory, as well as the encouragement of movements of 
national liberation, exiles’ committees, etc. Abandonment of these techniques is 
hardl likely in the absence of a general settlement of outstanding differences. 

8 Cf. Comment, Offenses Against the Peace and Security of Mankind, 46 
pos } Int’, L. 101 (1952); Comment, Draft Code of Offenses Against the 
Peace and Security of Mankind, 46 Am. J. Inti L. 98 (1952). 

79 See Alfaro, Report on the Question of International C inal Jurisdiction, 
U.N. Doc. A/CN. 4/15 (1950) (excellent a survey); Wright, 
Proposal for an International Criminal Court, 46 Am. J. Inr’x L. 60 (1952) ; 
Comment, Draft Statute for an International ‘Criminal Court, 46 Am. J. INTL 
L. 89 (1952) ; Note, The Pella Memoranda Relating to International Crimes 
and Criminal Jurisdiction, 46 Am. J. Int’L L. 129 (1952). 
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its own nationals in time of “peace.” They are immune 
from prosecution under the code as it stands; and yet an 
international tribunal with power to enforce this code 
would clearly rest on a base of community coercion broad 
enough to police those offenses as well. 

Measured against our short and long-range goals, 
then, this aspect of the codification movement does not 
appear to furnish us with usable doctrine, since doctrine 
without some sanction behind it is ineffective. The pro- 
visions of the Draft Code, except to the extent that they 
restrict free exchange of information, propaganda and 
movements of national liberation, are in full harmony 
with our ultimate objective. Until we have some assur- 
ance of effective enforcement—that is, ultra-national 
sanction based on community coercion exercised in har- 
mony with our long-range goal, with no threat of the cap- 
ture of the mechanism of enforcement by anti-democratic 
forces—we stand to gain nothing, and to lose a great deal, 
by signing a convention embodying this code. It is highly 
useful to sign any multinational treaty, however unen- 
forceable on others, which imposes on us no higher stand- 
ard of conduct than that to which our own constitutional, 
ethical, and political doctrines and practices already com- 
mit us.” It is quite another matter, given our democratic 
practice of either conforming to treaty obligations or 
widely publicizing our inability to so conform, to under- 
take obligations which would seriously curtail effective 
action to maximize our own declared values without 
hampering the effectiveness of our opponent. Of course 
the code itself adds nothing to the already existing limi- 
tations upon the use of violence once war has erupted in 
contravention of its provisions. Its immediate conse- 


80 Failure to recognize this elementary principle is responsible for much of 
the current confusion over such support-worthy proposals as the Genocide Con- 
vention and the Covenant on Freedom of Information. Cf. McDougal and 
Arens, The Genocide Convention and the Constitution, 3 Vanp. L. Rev. 683 
(1950) ; McDougal and Leighton, The Rights of Man in the World Commun- 
ity: Constitutional Illusions versus Rational Action, 14 Law anv CoNnTEMP, 
Pros, 490, 59 Yate L.J. 60 (1949). 
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quences for the employment of air power are therefore 
nil. 

Little impetus for the codification of essentially neutral 
doctrine, advancing belligerent convenience without im- 
pairing military efficiency, has been felt since Nurem- 
berg, with the single exception of the Geneva Conven- 
tions of 1949 for the Protection of War Victims.” Since 
these Conventions in no way hamper the effective employ- 
ment of air power, no analysis of their provisions will be 
made. 

There remain to be considered the array of doctrinal 
arguments which seek, whether by codification or by in- 
terpretation of existing custom, to impose substantive 
limitations upon the military efficiency of air warfare. 
Just as the Nuremberg-haters seek to arrest the march of 
doctrine, so do the advocates of weapon-banning seek to 
arrest, and even reverse, the march of events. They at- 
tempt to outlaw the atomic bomb, the hydrogen bomb, 
carpet bombing and to reestablish the now functionally 
nonexistent distinction between combatants and non- 
combatants” and to treat the Hague Air Rules of 
1923,*° obsolete even for their day, as binding law in the 
age of the atom. And some seem to think that these mir- 
acles can be accomplished without acknowledging the in- 
escapable prerequisite—an effective system of world com- 
munity control. Of all the doctrinal arguments, these are 
perhaps the most pitiable. It is the reiteration of these 
empty appeals that inspires much of the revulsion against 
any attempt to humanize war at all. The chief offender 
in this category is Spaight. Spaight’s book“ is regarded 
by some as the “bible” of air warfare law. It has gone 


81 See, generally, Gutteridge, The Geneva Conventions of 1949, 26 Brit. Y.B. 
Int’L L. 294 (1949). 

82 See Nurick, The Distinction between Combatant and Noncombatant in the 
Laws of War, 39 Am. J. Int’L L. 680 (1945), for a demonstration that this 
distinction for all practical purposes no longer exists. 

83 See discussion in Phillips, Air Warfare and Law, pt. I, 21 Geo. Wasn. L. 
Rev. 311, 326 (1953). 

84 SpaiGut, AiR POWER AND WAR Ricuts (3d ed. 1947). 
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through three editions. Each edition has been about two 
wars behind the times. In 1914, this humanitarian gen- 
tleman, while likening attempts of that day to outlaw any 
use of aircraft in war to the chevalier Bayard’s fulmina- 
tion against the musket, pointed out that nations would 
never “wreck one another’s purely residential and com- 
mercial cities,” and that air power therefore portended 
no threat to civilian humanity.” In 1939,** he argued for 
the application of the “laws” of naval bombardment to 
air bombardment and, in a brief for the Hague Rules of 
1923, (which he termed “a statement of the ‘common 
law’ of nations’’),* announced: “The doctrine of the 
military objective [as propounded in the Hague Rules] 

. is... formulated with reference to air bombardment 
[alone] .... It [becomes ] mere ‘eyewash’ when it is quoted 
to justify the bombing of objectives [only] .. . in theory 
military.” ** He explained that this “common law of na- 
tions” forbade bombardment of, for example, a railroad 
yard, or for that matter of any military objective, if it in- 
volved danger of loss of civilian life.** “[W ]ar,” he em- 
phasized, echoing Rousseau, “is juridically a State affair 
insofar as it is an affair of homicidal violence.” And in 
the preface to the third edition of AIR POWER AND WAR 
RIGHTS, published as recently as 1947, he explains the re- 
tention of a mass of anecdotal material about World War 
I on the theory that the second World War “left the law 
of the air substantially as it was after the war of 1914- 
1918” “—a statement which, hard though it may be to 
quarrel with in the abstract, sounds odd in one who ear- 
lier characterized the Hague Regulations of 1923 as the 
“common law” of air warfare as established by 1918. 


85 SPpAIGHT, AIRCRAFT IN War 10 (1914). 
86 SPAIGHT, AiR POWER AND THE Cities (1930). 
87 Td. at 212. 

88 Jd. at 197. 

89 Jd. at 200-201. 

90 Td. at 204. 

91 SPAIGHT, op. cit. supra note 84, at vii. 
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The following quoted passages “ present the essence of 
Spaight’s conclusions about applicable aerial bombard- 
ment doctrine, and atomic bombing in particular. 


It would be possible to argue that we have in atom bombing 
an operation of the same order as target-area bombing, of which 
it is the logical derivative. What real difference is there, it might 
be asked, between Harris’s method of destroying a city piece- 
meal and by instalments and Spaatz’s method of doing the same 
thing at one full swoop? The result in the two cases is not sub- 
stantially different. If the Spaatz method is to be condemned, 
so should the Harris method. If the latter is approved, so should 
be the former, too. 


With this conclusion, because of its harmony with the 
principle of military utility, the present writer is in gen- 
eral accord. Having stated it, however, Spaight attempts 
to demolish it. The succeeding analysis attempts to ques- 
tion the logic of this demolition. It should be added that 
Spaight has his historical facts completely twisted. It 
was the United States Air Force which was destroy-in- 
dustry minded.” 


The incinerating of a townful of people in one flash seems 
more horrible than killing and maiming hundreds on each of 
many raids;... 


Does it, if the end result in terms of lives lost, persons 
maimed, and property destroyed is the same? Or if, in 
fact, the alternative of prolonged target-area bombing 
actually results in more widespread devastation? 


. . . but it may be that the real difference lies only or mainly 
in the scale of the devastation caused. That difference is, how- 
ever, not unimportant, legally, at least. Target-area bombing 
depends ultimately for its justification on the impracticabilty of 
bombing a military objective under existing conditions without 
bombing the area in which it is situated. The area included in 
the assault is not out of proportion to that which the actual objec- 
tives occupy. In atom bombing the disproportion is immense. 


82 Jd. at 274-277 (author’s footnotes omitted; critical comment by the present 
writer substituted). 

93 See Earle, The Influence of Air Power on History, 35 Yate Rev. 577 
(1946). Harris and his staff, doubting the effectiveness of attack on specific 
industrial targets, had a strong faith that “the destruction and dislocation of the 
German military, industrial, and economic system [could undermine] the morale 
of the German People to the point where their capacity for armed resistance is 
fatally weakened.” THe Unitep States Stratecic BoMBING SuRVEY: OVER- 
ALL Report (EuroPpEAN War) 3, 7 (1945). 
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Just what, in Spaight’s view, is the military objective? A 
highly restrictive definition of this term seems implicit 
in this argument—a definition to which no belligerent in 
the recent war paid the slightest attention. The only mili- 
tary objective which belligerents recognize as a practical, 
functional limitation upon their power to strike is the 
enemy’s capacity to make war. This was in fact the ob- 
jective against which English and American bombing 
fleets were dispatched in the war against Germany. The 
hard fact is that a mass night raid upon an industrial city, 
using conventional explosives, is every bit as indiscrim- 
inate in its effect as is a well-directed, efficiently employed 
atomic bomb. Both techniques must stand or fall to- 
gether. 

The area affected in any given operation is enormously ex- 
tended. A whole city is engulfed; not a single island of sanctu- 
ary survives, as it may in the other case. The argument that 
this is militarily necessary because otherwise the actual objectives 
could not be destroyed is rebutted by experience in Germany. 

Who makes this argument? The author is setting up a 
straw man. The argument is not that otherwise the ob- 
jectives might not be destroyed. It is that, as used in the 
last war, the atom bomb saved hundreds of thousands 
more lives than it cost. It is this argument which Spaight 
must meet. 


The objectives can be destroyed by the Harris method. 


Against what, here, is Spaight’s attack directed? Against 
the “Spaatz” method of saturation bombing with conven- 
tional explosives? Or against the atomic bombs? If 
against the former, usage has already passed him by. If 
against the latter, which has not yet the sanction of pro- 
longed usage, why set up as its alternative the so-called 
piece-meal destruction of Harris? Why not recognize that 
the debate is between conventional explosives, however in- 
tensively employed—a technique the legality of which is 
no longer questioned—and atomic weapons, however 
selectively employed? And why assume that there is, 
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and will remain, only one type of atomic bomb—the 
jumbo size—when in fact every effort is being made to 
adapt this new discovery to weapons usable in every type 
of tactical situation? 


But, it will be said, it is a slower method. Atom bombing 
shortens the long-drawn-out agony and saves life in the end. 
Sixty years ago Farrer dealt with the argument that any and 
every method of warfare, however inhumane, is justified if it 
will abbreviate fighting. “If this tendency to shorten a war be 
the final justification of military proceedings,” he wrote, “the 
ground begins to slip from under us against the use of aconitine 
and of clothes infected with smallpox.” That judgment has not 
lost its validity. 


This is an altogether irrelevant passage. The reason that 
aconitine, and clothes infected with smallpox, have not 
been used is nothing else but the fact that their use could 
not conceivably shorten wars or save lives. If it could be 
clearly demonstrated that, not only in the past but in the 
future, atomic weapons invariably must shorten wars and 
save lives, the last possible argument against their use 
will have vanished. An argument against the atomic 
bomb, to be successful, must prove that it will not have 
this effect, or at least that the odds are not in favor of its 
having such an effect; that, on the contrary, atomic war- 
fare will increase the quantitative destruction of human 
values in all belligerent nations and therefore produce no 
distinct military or political advantage to anyone. This 
was done with gas, and gas was not used. The unfortu- 
nate fact is, however, that it took one gas war to demon- 
strate this; one atomic war may leave nothing left to be 
demonstrated, and nobody left to be convinced. 


Its validity is emphasized by the terrible accounts which have 
been given of the after-effects of the bomb... . 

If it is confirmed that the bomb has the after effects thus de- 
scribed and that within the area of impact—a wide area—every- 
one is doomed to die, then the use of it must be held to offend 
against one of the accepted principles of international law. It is 
the principle which finds expression in the preamble of the Decla- 
ration of St. Petersburg, of 1868, where the signatory Powers 
declare their assent to the proposition that “the employment of 
arms which uselessly aggravate the sufferings of disabled men or 

2 
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render their death inevitable” is “contrary to the laws of human- 
ity.” The same principle inspires the prohibition in the Geneva 
Gas Protocol of 1925 not only of asphyxiating poisonous and 
other gases but of “all analogous liquids, materials or devices,” 
as well as bacteriological warfare. Atomic devices are not spe- 
cifically banned but then they were thought of neither in 1925 
nor, of course, in 1868. If, however, their after-effects are in 
fact those which have been reported, then they are condemned by 
inference or analogy if not specifically. 
The present writer has no desire to minimize the ghastly 
side-effects of the atomic bomb. But they remain side- 
effects; the main object, and effect, of the bomb is heat 
and blast damage. In discussing artillery projectiles hav- 
ing a poisonous side-effect Spaight says, “It is desirable 
that .. . the Geneva prohibition be expanded to provide 
that such a shell or bomb may not be treated as infring- 
ing the prohibition, provided the main effect is not as- 
phyxiating or poisonous.” ** Much the same reasoning 
is applicable here, though Spaight refuses to apply it. 
To say that this objection to them is based on what is now 
ancient history and that the whole position has been changed by 
the coming of total war is to advance a very dangerous doctrine. 
The same argument could be used to excuse any and every dis- 
regard for the restrictions, founded on humanity, in the inter- 
national law of war. 
In point of fact, every such restriction has always been 
disregarded when it was found to conflict with the prin- 
ciple of military utility. The history of the laws of war 
is a history of shrinking human guarantees in the face of 
military necessity; this is the history of air warfare; it 
will be the history of atomic warfare so long as war re- 
mains the ultima ratio of disputes. 


It might justify the wholesale massacre, in terrorem, of pris- 
oners of war;... 


Not so. Here, military utility cannot be served by any 
such measures. 
... or, of course, the use of lethal gas. 


Not at all, as long as all nations suffer equally from its 
use, with no net advantage to any. But query: if any 


94 SPAIGHT, op cit. supra note 84, at 190. 
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nation, fighting for its existence in total war and facing 
possible defeat, discovers a lethal chemical weapon the 
use of which would guarantee victory with no serious risk 
of effective retaliation, does Spaight believe the Geneva 
Protocol would prevent its use? 


It should be added that the United States, whose air force 
actually dropped the atomic bombs, is not a party to either the 
Declaration of 1868 or the Protocol of 1925. Great Britain is 
a party to both, and it is to be presumed that our Government 
concurred in the use of the bomb. 

To the present writer it seems that to approve atom bombing 
would be to confess that all the denunciation of indiscriminate 
bombardment at The Hague and elsewhere was nothing but by 
hypocrisy and insincerity. 


Not hypocrisy and insincerity; just inability to face the 
facts of international life. 


International law cannot trim its sails so quickly to the winds 
of expediency as that. 


To what other wind, then, must it trim its sails—assum- 
ing that here, Spaight is implicitly using “expediency” 


as a synonym for military efficiency? 


It should hold to the view that, while target area bombing 
comes close to the border-line of permissibility, atom bombing 
definitely oversteps it. To change the metaphor, one might say 
that target-area bombing remains anchored—under strain—to 
the rule of the military objective, which must now be regarded 
as international law ; atom bombing breaks adrift. 

The contention that the existence of the bomb will serve the 
cause of peace is specious but unconvincing. Just because its 
effect is so appalling, we are told, it will act as a deterrent to 
war. That argument is not supported by history. Dynamite and 
other new instruments of destruction were expected on their 
discovery to make war too terrible to contemplate, yet war went 
on. 


The fact is that, so long as the bomb remained in our 
hands alone, it did serve the cause of peace; it guaranteed 
peace. Admittedly, now that it is apparently common 
property, it is no longer a guarantee against aggression; 
but its very existence does remind statesmen of the terri- 
ble dangers of a third world war. It is obviously a fact- 
ual impossibility to effectively outlaw the atom bomb 
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(that is, wipe it out of the arsenal of weapons), Spaight 
to the contrary notwithstanding. Even if it could be out- 
lawed without any mechanism of international control or 
any fundamental adjustment of existing tensions, the bal- 
ance of armed power would shift so sharply in favor of 
the Soviet bloc that a temptation to aggressive adventure 
might be almost irresistible. 


Another plea for the bomb, that in the hands of the Security 
Council of the United Nations Organization, to whom the right 
to use it should be reserved, it would be the ideal instrument for 
suppressing outbreaks of war, fails to take account of one impor- 
tant objection. This is that under the Charter the Security 
Council are stopped in effect by the voting provisions from taking 
action against a Great Power, and only in a war in which a 
Great Power is engaged is the bomb likely to be needed to halt 
an aggressor. 


The author chooses to ignore the fact that every serious 
proposal to vest control over the atom bomb in the Secur- 
ity Council is coupled with proposals for abolition of the 
veto device and conversion of the Security Council into 
an effective mechanism of international control. 
The right course, it is submitted, is to ban by international 
agreement the development, manufacture and use of the atomic 
bomb and all other projectiles embodying the same principle, 
and to organize a system of international supervision and inspec- 
tion to ensure the observance of the ban. The latter safeguard 
would represent an advance upon the Geneva Protocol of 1925, 
which prohibited resort to gas and bacteriological warfare. That 
prohibition has in general been observed, and the addition sug- 


gested should give a still better assurance of success to the new 
ban. 


If Spaight recognized the implications of this suggestion, 
he would realize that he is advocating what all sensible 
opponents of atomic warfare, and warfare in general, ad- 
mit as the only possible alternative: a world government 
powerful enough to enforce peace. In any other con- 
text, inspection would be a mockery; for as soon as the 
inspection machinery was disrupted by war, the unde- 
stroyed know-how could instantly be used to manufacture 
new plants and new bombs. 
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Mention should also be made of other weapon-out- 
lawry arguments which do not even accept, as Spaight to 
his credit does, the necessity of some form of international 
control arrangement to back up the proscription. Repre- 
sentative views are those of Sack, who proposes an inter- 
national “Declaration” of the illegality of atomic, bacte- 
riological, and chemical warfare techniques and a denun- 
ciation of their use except in case of supreme necessity of 
self-defense arising out of prior use of such weapons ;” and 
Gromyko, who in stating the case for the Soviet Union 
of ban-without-enforcement” of the atom bomb argued 
that “The results of the use of this weapon are incompat- 
ible with the generally accepted rules, and the ideas rein- 
forced by the common sense of humanity over a period of 
many centuries, regarding the rules for the conduct of 
war which lay down that innocent civilian population 
should not be destroyed.” ” 

It is easy to share the revulsion underlying these diverse 
viewpoints against the effects of atomic warfare and other 
techniques of mass destruction. But it is absolutely im- 
possible to transmute this revulsion into law as long as 
victory remains the object of war, and military efficiency 
remains the only means of securing that victory. Profes- 
sor Borchard has pointed out that “no lethal weapon has 
ever been successfully outlawed,” and that “the success 
achieved by the reciprocal fear of poison gas is no analogy 
for the atom bomb. There would be a temptation to gain 
conclusive advantage from its early use.” * “In the pres- 
ent stage of international morality,” writes Stowell, “such 
an agreement [as an atomic-weapon ban] would place 





95 See Sack, ABC—Atomic, Biological, Chemical Warfare in International 
Law, 10 Law. Guitp Rev. 161 (1950). 


96 See United Nations Atomic Energy Commission and General Assembly 
debates for Russian views on the banning of atomic weapons. U.N. Doc. A/993, 
A/1045, A/1050 (Supp. 15 1949). 


97 Speech to the United Nations Atomic Energy Commission. N.Y. Times, 
June 19, 1946, p. 4, col. 5. 


98 Comment, The Atomic Bomb, 40 Am. J. InrL L. 161, 165 (1946). 
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the most civilized nations of good faith at the mercy of 
the unscrupulous and treacherous.” 

But in the writer’s view there is an even more funda- 
mental fallacy in proposals to outlaw the new mass- 
destruction techniques than mere impracticability. This 
is the absence of any logical reason for such a step so long 
as mass violence remains the means of adjusting interna- 
tional disputes. The radiation side-effects of atomic 
weapons have received the widest degree of publicity; 
but they are not the effects which account for its military 
usefulness." It is reported that the hydrogen bomb will 
have radiation effects of minimal importance compared 
to the heat and blast devastation." Improvement in 
scientific techniques can be counted on to effectuate re- 
strictions of the radiation damage wherever possible. But 
concentration on heat and blast damage will intensify. 
The question which most inescapably presents itself, so 
long as war is not itself eliminated, is: what difference 
is there between wholesale and piecemeal incineration? 
It seems factitious to make the distinction, as Spaight 
does, between that military necessity which justifies a se- 
ries of crippling blows, all of which admittedly cause 
wholesale civilian devastation, and that which justifies a 


99 Comment, The Laws of War and the Atomic Bomb, 39 Am. J. Int’L L. 
784 (1945). Stowell, at 786, adds: “When the pros and cons are summed up 
and all the arguments heard, it will be found that, pending a more perfect world 
organization and union shown to be capable of preventing wars, the laws of war 
cannot rule out any means effective to secure the ends of war.” 


100 Tn this connection the writer wishes to call especial attention to an article 
by Kaysen, Military Importance of the Atomic Bomb, 5 Butt. Atomic Scien- 
tists 340 (1949). In a devastating critical review of BLAcKETT, FEAR, War, 
AND THE Boms (1949), Kaysen drives home the point that the atomic bomb is 
not just another tactical weapon; that it does in fact raise wholly new strategic 
considerations ; that adjustment can make its radiation side-effects either rela- 
tively minor or quite annihilating; and that in short it will be, if efficiently em- 
ployed, beyond comparison the decisive weapon of any future war. 


101 See U.S. Congress, Joint Committee on Atomic Energy, The Hydrogen 
Bomb and International Control: Technical Background Information, 81st 
Cong., 2d Sess. (1950). The study makes the interesting observation that the 
vast destructive potential of the hydrogen bomb is far better adapted to the 
liquidation of the huge industrial centers of the United States and Western 
Europe than to employment against the widely-deployed Soviet productive econ- 
omy. 
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single devastating attack calculated to destroy the enemy’s 
will to fight. The consequences for human values seem 
undistinguishable. 


IV 
THE ROAD AHEAD 


The obvious unworkability which characterizes all 
these proposals to limit the employment of effective mil- 
itary techniques suggests that they are put forward more 
as propaganda than as serious legal thinking. Law, like 
politics, must confine itself to the possible. Lawyers who 
wish to discover, and enact into international law, those 
few mitigatory principles which can command universal 
observance must first accept this axiom: that the only 
workable rules of warfare are those rooted in the self- 
interest of al/ belligerents. Proponents of such rules must 
be able to convince decision-makers that they serve bel- 
ligerent convenience without impeding belligerent effi- 
ciency; that they can perform this essentially neutral pro- 
cedural function without strengthening one power group- 
ing at the expense of another. 

The discovery and formulation of rules of this type 
would require a shift of emphasis in the work of scholars 
in international law. ‘Too much time and labor has gone 
into idle metaphysical controversy over definitions devoid 
of stable factual content: ‘war in the legal sense,” “state 
of war,” “aggression,” and so on.” If effective laws reg- 
ulating the conduct of hostilities can be evolved, it is 
ridiculous to condition their application upon compliance 
with certain technical formalities.°* They must be man- 

102 See, to the effect’ that these terms upon analysis prove to be labels used 
by States at their pleasure to smokescreen policy, Gros, THE RELATIVITY OF 
War anv Peace (1949). For a contrary view see Report of Committee on 
Study of Legal Problems of the United Nations: Should the Laws of War 


Apply to United Nations Enforcement Action?, 46 Proc. Am. Soc’y Int’ L. 
216 (1952). 


103 Similar views are expressed in Jessup, A MoperN Law oF Nations 188- 
22 (1952). 
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datorily applicable whenever international discord 
reaches a given minimum degree of overt violence. The 
ascertainment of this minimum may be itself a difficult 
definitional task; but clearly the organized employment 
of air power will be an unmistakable signal that the min- 
imum has been transgressed. Existing social and politi- 
cal tensions may conduce to sporadic local outbursts of 
violence on land which, though they go beyond individ- 
ual murder, do not yet present that factual picture of 
organized and directed outward aggression by a unified 
political group with definite geographical and human 
bases of power which is necessary to invoke the applica- 
tion of international rules of war. But the use of air 
power is never accidental; there are for practical pur- 
poses no private air forces; and it is therefore hard to 
conceive a situation in which military air power is em- 
ployed for the destruction of human life and property 
which would not instantly merit the application of those 
rules. Rules of air warfare rooted in the long-run self- 
interest of the users of air power, as defined by the limita- 
tions inherent in air power itself as a weapon of war, 
would be equally applicable to any factual situation in 
which air power could be used—whether it is a war be- 
tween belligerents of equal air strength, a civil insurrec- 
tion in which control of the air force may be all on one 
side, or an international police action to control and pun- 
ish a breach of the world’s peace. 

In the search for workable mitigatory rules, hard fac- 
tual study must supplant pious hopes and guesswork. The 
law of war, like any other effective law, cannot be codified 
in a factual vacuum. Undoubtedly the reader can supply 
off-the-cuff answers to the questions which follow; but 
what is needed is thorough quantitative and qualitative 
analysis of the mass of factual material, as yet largely un- 
digested, on the recent world war as well as the relatively 
small-scale conflicts now in progress. We must know, 
first, who make the decisions with respect to the use of 
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air power, from the broadest strategic level to the tactical 
level of day-to-day combat. We must know with what 
objectives, real as well as purported, these decisions are 
made. We must have a thorough canvass of the methods 
of destruction at their disposal. We must have a syste- 
matic survey of the conditions under which decisions are 
made, including the availability of accurate intelligence 
and the influence of conflicting popular pressures. And, 
most crucially, we must know with what effects on human 
values, long-range as well as immediate, these decisions 
are carried out. These effects cannot be measured merely 
by the statistics of explosive tonnages dropped, factories 
destroyed, or lives snuffed out. A definitive treatment 
would require the systematic transposition of these statis- 
tics into their consequences for human values, in the light 
both of their short-term effect on enemy power to make 
war, and of their long-term effect on positive beyond-war 
value goals. It is doubtful whether in the latter respect 
the consequences of air warfare could be separated from 
the overall consequences of war itself, and of victory or 
defeat therein, to the extent that technology continues to 
permit these terms to be used with any real content. 

The writer is in no position to predict what the outcome 
of such studies might be. But only through a systematic 
factual analysis of this kind will it be possible to deter- 
mine which, if any, of the destructive techniques now 
available to the users of air power are so ineffective as to 
warrant outlawry; and, more important, which are the 
avenues of common understanding, through mutual con- 
venience, among belligerents. No study of this kind could 
be conducted without the full cooperation of the military 
services involved; indeed, these services have furnished 
the chief impetus for such studies in the past, and can 
be counted on to facilitate private or quasi-public inquiry 
into their otherwise jealously-guarded domain if they 
are convinced that the purpose is not to interfere with 
their primary wartime mission—the defense of the free 
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world’s security through maximum employment of the 
most effective techniques of destruction available. To 
the extent that the expert opinion of these services might 
be disregarded in the course of such a study, its results 
would be doomed, since the military decision-makers 
would be those most directly affected by any normative 
proposals which might result from the work of the law- 
yers. Furthermore, they are in possession of much of the 
relevant data and have already undertaken a great 
amount of analytical work.** They cannot, however, be 
expected to carry the whole research load; nor can they 
be expected to come up with legal proposals based on the 
research. That is lawyer’s work. 

The present unpropitious international climate discour- 
ages many lawyers from undertaking analytical work of 
such broad scope and seeming fruitlessness. Much of the 
field has therefore fallen by default to the propagandists, 
who are not so much interested in what the facts might 
show as in how they can be twisted. If there is any merit 
in the proposals for further study and analysis here out- 
lined, if test studies prove the possibility of discovering 
additional mitigatory principles in the area of military 
convenience, piecemeal individual work might be broad- 
ened and coordinated through the efforts of one or an- 
other of the great charitable foundations. There is little 
enough time left; and unless the job of research and re- 
duction to draft code form can be done definitively, it 
might just as well not be done at all. 

If the required study and analysis is carried out, and 
workable legal proposals can be deduced therefrom— 
based, for once, on demonstrated factual feasibility rather 
than on wishful thinking—there still remains the crucial 
chore of translating these proposals into law. The utility 
of the international conference, other than as a sounding- 
104 See, e.g., THE Unitep States Stratecic BomMBinG SuRVEY: OVER-ALL 


Report (EuropEAN War) (1945), including more than 300 reports on all 


phases of the effects of air bombardment, and certain of the Rand Studies 
(USAF Project Rand). 
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board for propaganda, has slipped close to zero. No 
matter how patently workable the mitigatory proposals 
might be, the very fact of their advancement might give 
rise to propaganda charges of warmongering, and all the 
other shopworn weapons in the Soviet arsenal of double- 
think. The avenue of the international conference should 
be explored, of course. But if it proves impassable, other 
means of implementation remain. The most simple and 
effective of these might well be a unilateral proclamation 
of adherence. Assuming that the proposals represented 
the consensus of the responsible authorities of the free 
world, we should have nothing to lose by announcing our 
intention to adhere to them regardless of enemy recalci- 
trance. Since by definition they would impede neither 
our military efficiency nor that of the enemy, all the 
enemy could gain by disregarding them would be the 
dubious distinction of indictment for war crimes. The 
addition of an escape clause (permitting our disregard of 
the code proposals in reprisal for outrageous violations of 
common decency) should await study of the utility of the 
reprisal device and of the possibility of withstanding 
popular demand for its employment.’” 

Presentation of these mitigatory proposals in draft code 
form could only follow prolonged and tedious factual re- 
search and legal analysis. But nothing less can satisfy 
the lawyer’s obligation. 

Technology has put in the hands of the military techni- 
cians weapons whose effectiveness, as yet largely untested, 
will doubtless prove decisive in the war of the future. 
They may facilitate the achievement of a victory which, 
in its swiftness and completeness, will render war a merci- 
ful operation compared to the slaughter of the first two 
great wars. Or they may obliterate human society. But 
their lightning destructiveness is a virtual guarantee that 
they will not be abandoned by the technicians solely at 


105 The writer’s summary conclusion that reprisals usually stand to lose more 
than they gain is submitted only tentatively, pending fuller study. 
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the behest of a legal proscription unsupported by effec- 
tive control. The establishment of such effective control, 
exercised by a supranational governmental authority, is 
the only long-range objective worthy of support.*” This 
alternative is the only certain guarantee against the use of 
such other techniques of annihilation as chemical and 
bacteriological warfare. It would supplant the uneasy 
security presently afforded by the Geneva Protocol, which 
now rests on no sanction more solid than the doubts of all 
belligerents as to the net utility of these weapons.’” Pend- 
ing the establishment of such control, however, no re- 
striction on the employment of atomic weapons can be 
expected to work. 

The writer is not presenting a brief for wholesale de- 
struction. His concern is to underscore the inutility of 
proposals which seek to engraft upon an admittedly hor- 
rible factual process a set of doctrines which offer no 
promise either of controlling that process or of advanc- 
ing the positive goals to which we are dedicated. ‘The 
employment of weapons of mass destruction, as of any 
coercive technique of social readjustment, is unthinkable 
in the ordered democratic world society which is our ul- 
timate goal. But so long as death remains a preferable 
alternative to unconditional surrender of all hope that 
that goal can ever be reached, any doctrinal argument 
enhancing the factual probability of such a surrender 
must be rejected. This will be the net effect of any doc- 
trine which ties our hands without at the same time tie- 
ing those of the enemy. 

To those who argue that the enemy’s hands would be 
effectively tied by any verbal renunciation of weapons 
without functioning international control to enforce it,’” 








106 See International Control of Atomic Energy and the Prohibition of Atomic 
Weapons, UN Doc. AEC/C. 1/77/Rev. 1; Broprr, THe Atomic Boms aNnpD 
AMERICAN Security (1945); Lapp, Must WE Hine? 169 (1949); Fox, Inter- 
national Control of Atomic Weapons in Tne Apso-ute WEAPON: ATOMIC 
Power AND Wortp Orper 169 (Brodie ed. 1946). 

107 See RosEBuRY, PEACE OR PESTILENCE (1949) and review thereof in 5 Butt. 
Atomic Scientists 353 (1949). 

108 As does Sack, supra note 95. 
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these words of an approved spokesman for the only enemy 
in sight may be enlightening: “[We cannot] confine a 
sacred people’s war against an aggressor and enslaver, 
a heroic struggle of millions of people for their country’s 
independence, for its national culture, for its right to 
exist . . . within the strict bounds of the Hague rules, 
which were calculated for wars of a different type and for 
a totally different international situation.” If any 
doubts persist as to the identity of the sacred people who 
wage a sacred people’s war, this passage should assist in 
resolving them: “The most just, legal and holy of all 
wars is a war whose purpose is the defence of a country 
in which socialism has triumphed, . . . and over attempts 
to re-establish capitalist slavery in it. The defence of the 
Soviet Union and the people’s democracies is the holy 
duty not only of every Soviet citizen and every citizen of 
the people’s democracies, but also of the workers of the 
whole world... .””*° 

Despite the shortcomings of the bulk of the post- 
Nuremberg doctrinal proposals when measured against 
objectives, the answer is not total despair. We need not, 
with Professor Fenwick, characterize as “fantastic” all 
appeals to recanvass the existing doctrines on the conduct 
of hostilities in the hope of discovering some workable 
compromise between military necessity and common hu- 
manity; nor need we go all the way with General Mac- 
Arthur when he declares, “You cannot control war; you 
can only abolish it.”** But we must admit that it is not 
within the field of militarily effective techniques, however 
appalling, that restrictive norms are to be discovered. 

If the conclusion is accepted, as the writer believes it 
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111 In debate, Downey, Revision of the Rules of Warfare, 43 Proc. Am. Soc’y 
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must be, that law cannot restrict the effective employment 
of militarily advantageous techniques so long as war itself 
is the ultimate sanction behind that law, what room re- 
mains for the operation of law? The answer is, as it has 
always been, that once the crime of aggression has been 
committed, law operates to crystallize that residual com- 
mon denominator of morality which not even the most 
total of total wars ever succeeds in obliterating, at the 
Same time that it spells out procedural safeguards for hu- 
man values whose destruction advances no military inter- 
est. The broader application of law is in effect suspended 
until victory provides the conditions for its implementa- 
tion. Morality, once flouted, cannot reconquer universal 
homage until hostilities have ceased. But while they con- 
tinue, so long as there remains an inch of common ground 
between the belligerents as to short-range goals—so long 
as they wish their soldiers in enemy hands to be decently 
treated, so long as they wish their flying ambulances not 
to be shot down—it is the function of law to furnish the 
mechanism for implementation of these mutual desires. 
And no effort should be spared, in the quasi-peaceful pe- 
riod before fear of war becomes fact, to fulfill this neutral 
technical function. Continual reassessment of the areas 
of mutual convenience must be carried on. But it must 
be carried on in the light of long as well as short-range 
goals. 

The recommendations which in sum result are these: 
codify convenience, where convenience can indisputably 
be demonstrated; leave military effectiveness alone, so 
long as military effectiveness remains the chief shield of 
the free world and no reciprocal advantage can be gained 
by its merely formal limitation; and, remembering that 
war itself is the ultimate crime, waste no opportunity to 
build the framework of an ordered and democratic world 
community in which the laws of war join war itself on 
the dustheap of outmoded institutions. 





A CODE OF ETHICS FOR PUBLIC 
ADMINISTRATION 


PHILLIP MONEYPENNY * 
I 
INTRODUCTION AND STATEMENT OF LIMITS 


This article should be read in conjunction with the 
Report of the Subcommittee on Governmental Ethics of 
the Senate Committee on Labor and Public Welfare, 
headed by Senator Paul Douglas. Very few considera- 
tions were omitted from this report either in defining 
corruption, in placing it against the general background 
of government and politics in the United States or in de- 
tailing measures to effect its control. It would be pre- 
sumptuous to cover once more ground so ably dealt with 
in the report. The scope of this article is fairly narrow 
in comparison.” It is a comment on the possibility and 
usefulness of a code of ethics for administrative personnel 
rather than for public officials in general. It is brief and 
summary in dogmatic form to present the outlines of an 
approach rather than to document by factual detail the 
general propositions advanced. Its purpose is rather to 
provoke discussion than to prove a thesis. 

Governmental corruption is no new phenomenon in 
the United States, as students of political science, who 
grow up on the literature of political reform, know. Cor- 
ruption is not only not a new phenomenon but its defini- 
tion varies with the degree to which public duties and the 
private interests of public officials are regarded as sepa- 
rate and likely to be opposed. When dominant political 


* Associate Professor of Political Science, University of Illinois; Visiting 
Professor, University of Puerto Rico, 1946-1947; Ph.D., University of Minne- 
sota, 1942; author of several articles on Bureaucracy and Administration. 

1 Ethical Standards in Government, Report of a Subcommittee of the Com- 
mittee on Labor and the Public Welfare, Senate Committee Print, 82d Cong., 
Ist Sess. (1951) (hereinafter cited Ethical Standards in Government). 

2 The Subcommittee Report was directed to the ethical standards of the Na- 
tional Government in general, including the legislative branch. 
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groups are small and identify their own interests with 
those of the government which they control, as they ap- 
parently did in 18th Century England, the privileges 
and immunities of government are apt to be treated as 
the private property of the office holder and his constitu- 
ents.” As there has been greater participation in govern- 
ment and more elaborate devices for isolating the private 
interests of officialdom from their official functions, gov- 
ernmental corruption has probably declined in the United 
States even as the public abhorrence and criticism of it 
grow. 

Simple dishonesty is probably better controlled in gov- 
ernmental than in non-governmental organizations be- 
cause of the increasing obstacles which generations of 
administrative reform have placed in the way of mis- 
appropriations and favoritism in appointments, spending, 
tax collection and the granting of privileges and exemp- 
tions. Governmental procedures require the concur- 
rence of many persons who are relatively independent of 
each other in any act of consequence, especially those 
acts which affect public funds. Defalcation is difficult 
to plot and easily detected. Not many years ago in state 
offices and a few generations ago in federal, officials might 
keep balances of public funds in their own bank accounts 
and employ them without check between periodic ac- 
countings. This is still the practice in some local gov- 
ernments. In the purchase of supplies and services care- 
ful controls have been elaborated, though these are not 
always sufficient. By contrast, dealings between business 
firms are often marked by the giving of favors and privi- 
leges to key officials who control transactions on a scale 
which would seem scandalous in government, yet there 
is no imputation that bribery is involved.‘ 

The corruption exposed in recent years has been in two 


3 Swart, SALE oF OFFICES IN THE SEVENTEENTH CEeNTuRY c. III (1949). 


4Douctas, Moratity 1n GovERNMENT 25 (1952); GRAHAM, MORALITY IN 
AMERICAN Potitics c. II (1952). 
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major fields, outright corruption in the forms of bribes 
and favors, experienced mostly in the handling of the 
enormous purchases and sales of mobilization and de- 
mobilization and in the collection of taxes, and the far 
subtler influence which attends the major governmental 
decisions such as the prosecution of monopoly and the 
regulation of various businesses.’ Both of these kinds 
of corruption have taken place primarily among officers 
on political appointment, in either routine or policy posi- 
tions, men appointed because of party service and politi- 
cal loyalty. Permanent officers and employees who do 
not hold political appointments have been involved to a 
very slight degree. As is well known, the local offices of 
the revenue services have been staffed by recruits from 
local political organizations whose standards in some 
cases, however acceptable to their local publics, are in- 
appropriate to the demanding tasks of national adminis- 
tration.” In the revenue services at least an extended 
system of audit and inspection and the elimination of 
patronage in appointment would probably largely elim- 
inate corruption. The most important point however is 
that the persons involved, while administrators, are pri- 
marily part of the party and not of the career system. 
Their loyalty is primarily to their party organizations 
rather than to the administrative agencies in which they 
serve. If such loyalty does not contravene corrupt ac- 
tivity, which must reflect on the party, the control af- 
forded by ethical standards developed within the admin- 
istrative organization is likely to be weak. 

In the letting of contracts peacetime procedures are of 
small use in war time conditions. Bidding becomes rela- 
tively meaningless, production facilities are more impor- 


5 This second kind of corruption greatly concerned the Subcommittee. Eth- 
ical Standards in Government 11-19; DouGtas, op. cit. supra note 4, at 34 et seq. 

6In many cases the contracting work was done by persons recruited from 
industry and law practice. Testimony of Comptroller-General Lindsay War- 
ren, Hearings before a Subcommittee to Study Senate Cong. Res. 21 of the 
Committee on Labor and the Public Welfare, 82d Cong., 1st Sess. 7 (1951) 
(hereinafter Hearings); Ethical Standards in Government 11-13, 20-21. 
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tant than price, the volume of work requires considerable 
devolution of decision. The standards by which the indi- 
vidual decisions may be assessed are by no means easy to 
set up and easy to apply so that the control of delegated 
action is likely to be weak. A combination of recruit- 
ment through other than patronage sources, a more effi- 
cient information and routing service for bidders and the 
elimination of escape clauses in renegotiation procedures 
would probably eliminate a good part of the scandals 
which did occur.’ This is an area in which much reli- 
ance must be placed on temporary personnel who are not 
easily indoctrinated with a high standard of official con- 
duct, so that formal controls are particularly necessary. 

In the second situation, that of regulation of major 
economic activities, an ethical code is of dubious effect. 
There is the difficulty already sketched above. The of- 
ficers in charge are presidential appointees, appointed 
because of political and program loyalties. ‘They are 
likely to be transient members of the organization in 
which they serve, little affected by the prevailing ethical 
standards inside the agency except as they are surrounded 
by career people on all but the highest political levels, 
as in the English public service, so that they can act only 
within relatively narrow limits even on policy questions.* 
The difficulty of securing acceptance of ethical stand- 
ards is a trivial exception, however, in comparison with 
the major difficulty of controlling policy decisions by an 
ethical standard. The influences which the Douglas sub- 
committee deplored are the direct result of the system of 
politics in the United States rather than of anything pe- 
culiar to administrative conduct. 


7 See Lindsay Warren’s testimony, Hearings, supra note 6, at 21-22. 


8 See KINGSLEY, REPRESENTATIVE BUREAUCRACY, AN INTERPRETATION OF THE 
Britisn Civit Service (1944), for the relations of political heads and the career 
staff. The ethical standards of the service are sketched in Wuirte, Civit Serv- 
cE Asroap 52-53 (1935); Date, THE HicHer Civit Service or Great Brit- 
AIN 102 et seq. (1941); Rogson, THe Britisu Civit. Servant 13, 14 (Robson 
ed. 1937). Robson notes the dismissal of the permanent secretary of the Air 
Ministry for using information secured through his position to his personal 
advantage to indicate the scrupulousness which is expected of civil servants. 
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As is well noted in that report there are not only con- 
tending interests but contending values.’ For example 
not everyone would agree that strenuous enforcement of 
the antitrust laws is in the public interest or that public 
utilities are better regulated by public bodies than by 
their own managers. If the personnel of regulatory bod- 
ies seem unduly tolerant of the views of regulation taken 
by those whom they regulate this may be viewed as a nec- 
essary adoption of an unrealistic law to practical circum- 
stances, like the occasional exemption in practice of 
church or lodge bingo games from stringent statutes regu- 
lating gambling. If one set of such contending values is 
dominant in the action of a regulatory commission it is 
because those who are committed to the other side are not 
as numerous or not as well organized as their opponents. 
It is not the ethics of commission members which is faulty 
but the circumstances surrounding their appointment and 
their continuance in office, which provide no stimulus to 
oppose the regulated interest as effective as the stimulus 
to work with them.” Formally and ideally our system of 
politics is organized so as to insure that values generally 
held are dominant in determining public policy. If this 
is not the result achieved in practice there is no way that 
the conscience of a public servant can substitute for effec- 
tive majority government. The difficulty of mobilizing 
a majority opinion to offset the more mobile and available 
forces of small and highly organized groups is not so 
much a problem of the political process in the abstract as 
it is a difficulty of particular governmental institutions: 
the complexity of a federal system, the peculiarities of 
our party system, population inequalities in representa- 
tion, the internal organization of the legislature, the 
shared rather than single responsibilities of legislature 
and executive." The advantages of this system should be 


9 Ethical Standards in Government, at 15; Judge Learned Hand’s testimony, 
Hearings, supra note 6, at 217. 

10 FesLer, INDEPENDENCE OF STATE REGULATORY AGENCIES 61 (1942). 

11 This is well discussed by TruMAN, THE GOVERNMENTAL Process c. 16 
(1951). See also GraAHAM, op. cit. supra note 4 cc. III, IV. 
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especially evident to those who believe in a high degree 
of self-regulation by any segment of economic activity 
capable of organization. Substantially this is about what 
results from the activities of so called “special” and “sel- 
fish” interests and it may be defended as embodying very 
cherished values. 

It may be noted that corruption may be a part of a 
political system rather than an excresence upon it. Cor- 
ruption may make possible results required by the align- 
ment of politically effective groups but not conforming 
to prevailing formal institutions. The cabinet system and 
party government came to England by the shameless use 
of patronage and the buying and selling of parliamentary 
seats.” The special legal position demanded to build up 
great railroad networks in the United States was secured 
by the corruption of legislatures. So in an oriental des- 
potism or a military oligarchy assassination attends the 
rise of new groups to political power. 

If corruption is a means of operating within an insti- 
tutional system not otherwise responsive to new claims to 
political power, so the development of an ethical stand- 
ard which would prevent corruption might not be accep- 
table to all those who now deplore corruption and want 
high ethical standards. As implied already, and stated 
more clearly later, an ethical code is likely to be effective 
in controlling conduct only when it is part of a career 
system of staffing governmental agencies and when its 
enforcement rests in large part on the civil servants to 
whom it applies.** Ethical codes are characteristic of 
self-regulating professional groups. A public service so 
organized is the classic form of bureaucracy sketched by 
Max Weber and the best known examples are the Brit- 
ish civil service, the Swiss and the pre-Hitler German. 





12 Forp, THE Ris—E AND GROWTH OF AMERICAN Potitics 335-383 (1898) ; 
VeitcH, THE GENESIS OF PARLIAMENTARY REFORM 22 (1913). 

13 Testimony of D. A. Hulcy, Hearings, supra note 6, at 245. For the en- 
forcement of ethical standards in the pre-Hitler German service by a disciplinary 
court made up like other administrative and judicial bodies, of members of the 
permanent civil service, see Waite, Civic Service Asroap 244-248 (1935). 
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So far this is not a pattern which has found much favor 
in the United States. The value of a code of ethics for 
administration therefore is not likely to lie in assuring 
that the public interest will dominate over special inter- 
est in the determination of governmental policy. Its 
value is in assuring the faithful execution of settled pol- 
icy. 

Politics is a field of conflict about goals as well as 
methods. There is no science whereby justice can be 
measured independently of a given set of assumptions 
about the goals of human life. Since the struggles of our 
day are over such assumptions it seems best to leave their 
selection to the test of elections and the action of elected 
personnel and their political associates. Administrative 
officials, however disinterested and competent, must be 
subject to political officials. There is an inevitable asso- 
ciation of career administrative officials in all policy deci- 
sions, but it must be subject to the overriding power of 
rejection of the politically responsible officials and it can 
scarcely be expected to correct the efforts of elections. 
To ask that administration rise above politics and follow 
a set of goals dictated by individual conscience is to aban- 
don the attempt at government controlled by the gov- 
erned.** 


II 
INSTITUTIONAL MEANS OF PROTECTING 
ETHICAL STANDARDS 


The pattern of administrative organization and the 
means whereby various groups which are affected by gov- 
ernmental action are represented in the governmental 
structure has, as noted earlier, a considerable influence 
on ethical standards, since it may increase or minimize 


14 But counter to this view see FriepricH, Public Policy and the Nature of 
Adnunistrative Responsibility in I Pustic Pottcy 1 et seq. (1940). In sup- 
port of the above position see Herman Finer’s reply to Friedrich, Adméinistra- 
tive Responsibility in Democratic Government, 1 Pus. ApMin. Rev. 335 (1941). 
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the number of occasions on which corruption may be a 
useful means of securing desired governmental action. 
Four possibilities of improving governmental organiza- 
tion are considered here, not original with the author: 
an information service to assist members of the public in 
locating the agency and official who are competent to 
assist them, a complaint and investigation service to in- 
vestigate charges and secure redress for justified com- 
plaints, a board of review to hear and decide charges of 
unethical conduct by public officials, and an administra- 
tive court.” 

1. The possible use of an information service to sup- 
plant to some extent the service of influence peddlers has 
been explored both by the Department of Defense and the 
National Production Authority. These now provide a 
network of offices to which those desiring government 
contracts may turn for information about goods and serv- 
ices which the government is buying, specifications, and 
bidding methods. This is a type of service which might 
be made more widely available on both a departmental 
and government-wide basis. The activity of five percent- 
ers rests on ignorance as well as in the belief of the neces- 
sity of influence. The representation function of mem- 
bers of Congress, which always has the appearance of 
special favor even when it is extended on the most routine 
and open basis, would be far less needed if means of mak- 
ing contact with the appropriate government agency were 
accessible. In all probability each department should 
have its own facilities of this kind, fitted to its own func- 
tions and its own publics. An interdepartmental govern- 
ment-wide service should be skeletal, principally serving 
to refer persons to appropriate agency offices where de- 
tailed information would be available and to handle very 
simple and routine inquiries. 

15 See the further suggestions in Ethical Standards in Government, at 36 et 
seq.: the disclosure of income, amendments to the lobbying registration act, the 


extension of the definition of bribery, the disqualification of agency personnel 
from certain governmental employment, the setting up of a court of ethics, etc. 
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2. In addition to information there would be consider- 
able utility in a new type of service to handle complaints 
and investigations directed toward the needs of the public 
rather than to the needs of administrators.** It might be 
associated with an administrative court if one were set 
up. The nearest parallel to what is proposed is the con- 
trol Yuan proposed by Sun Yat Sen as one of his consti- 
tutional principles and embodied in the Nationalist gov- 
ernment of China and in the Constitution of 1947." The 
complaint and investigation service would receive com- 
plaints, reply to all complaints, investigate those com- 
plaints which would seem to justify investigation, and 
represent the complainant before the appropriate agency. 
It might undertake extensive investigations at its discre- 
tion when the material coming into the agency seemed to 
justify it. Such a service might well be organized de- 
partmentally rather than on a government-wide basis. 
Some of the essential features of it are present in the pro- 
visions for appeal in the Old Age and Survivor’s Insur- 
ance Division of the Social Security Board.* There 
should be no power of prosecution in such an agency, but 
data collected should be turned over to politically respon- 
sible officials for their action. Such an agency would be 
a means of investigating and redressing grievances and 
assisting political officials in maintaining high adminis- 
trative standards rather than a means of enforcing stand- 
ards when political officials were apathetic and indiffer- 
ent to corruption. 

A parenthetic note is in order as to the position of Con- 
gress in this system of administrative control. As noted 
earlier, the intervention by members of Congress, and 


16 For the operation of the New York City Department of Investigation, an 
executive rather than a clientele agency, see SEIDMAN, INVESTIGATING MUNICI- 
PAL ADMINISTRATION (1941). 

17 There is a brief account of this in BucK & MASLAND, THE GOVERNMENTS 
oF ForeicGn Powers 397, 435 (1947). 

1820 Cope Fep. Recs. § 403.707-711 (1949). The referee in this instance is 
required to actively investigate the claim as well as to preside at any hearing 
which may be held and recommend a decision. 











432 THE GEORGE WASHINGTON LAW REVIEW 






even of ex-members, is one of several influences directed 
upon members of the administration which run counter 
to their formal responsibility to carry out impartially the 
statutes and the regulations and the policies of their hier- 
archic superiors. Members of Congress have consider- 
able power over administrative agencies because of the 
dependence of every administrative organization upon 
Congressional support. It is not easy to treat a request 
of a member of Congress as a routine matter to be con- 
sidered in its proper order in the roster of business. That 
is reason enough for discretion by members of Congress 
in their intervention in favor of particular persons or on 
particular items of business. Furthermore, as a number 
of members of Congress have told us, as well as a num- 
ber of reports on Congress, members of Congress are 
greatly burdened by this function of referral, even to the 
point that the time they have to consider major policy 
questions which affect their constituents is reduced. Ad- 
ministrative devices which will provide that attention to 
individual needs now provided by the intervention of 
legislators would reduce the possibility of improper in- 
fluence and also free them for politically more important 
matters.” One might suppose that legislators might use 
the new administrative machinery as a substitute for their 
personal intervention and the constituents finding it avail- 
able and operable would resort to members of Congress 
less. 

3. An administrative court on the French model would 
have some of the features of the complaint and investiga- 
tion service described above but it would be character- 
ized by the power of decision as well as the duty of inves- 








19 Ethical Standards in Government, at 28 et seq.; DouGLas, op. cit. supra 
note 4, at 85-92; GRAHAM, op. cit. supra note 4 c. IV; testimony of Robert 
Ramspeck, Hearings, supra note 6, at 448. Ramspeck and Graham argue that 
the errand boy functions of members of Congress are a detriment to their more 
important legislative responsibilities. It is obvious, however, that whether 
members of Congress will give up such intervention depends upon whether their 
continuance in office is more closely related to approval by their constituents 
on policy matters or to their willingness to handle small matters of particular 
interest. GRAHAM, op. cit. supra note 4, at 133. 
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tigation and representation. Since the French Council 
of State has undertaken the task of correcting not only 
departures from law or regulations but the abuse and 
misuse of power it is a potent means of making corrup- 
tion somewhat ineffective by providing a means which 
those adversely affected may use to quash the corrupt 
decisions. The striking feature of the Council of State 
is that any person affected by an official action may initi- 
ate a complaint whether he was a party to the original 
proceeding or not, that a modest fee covers all costs, that 
the Council of State investigates the complaint, assigns a 
staff member to represent the complainant before the 
hearing section, and will not only nullify an order but 
will provide damages if that is needed. With such an 
available means of redress, the need to rely on influen- 
tial persons as intermediaries is reduced.” 

4. Finally, a move toward increasing the corporate 
character of the administrative staff would tend to realize 
the objective of creating a general environment for pub- 
lic servants which would be favorable to the maintenance 
of high ethical standards despite adverse influences out- 
side the service. The ethical code suggested in the fol- 
lowing section of this article should be buttressed by mak- 
ing it possible to bring charges against career civil serv- 
ants for unethical conduct to be heard by boards staffed 
by career civil servants, active or retired. If an ethical 
code is to be a standard by which conduct is judged rather 
than simply an exhortation to a better life, those who are 
expected to live up to it should have an assurance that 
ultimate judgment on their conduct will be by an impar- 
tial and competent body. The present loyalty program is 
imposed on the civil service, rather than made a part of it. 
It is staffed by very distinguished persons but they are not 
drawn from the groups to which their decisions are ap- 


20 The best account in English is Riesenfeld, The French System of Admin- 
istrative Justice: A Model for American Law? 18 B. U. L. Rev. A8, 400, 715 
(1938). 
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plied. Since an ethical standard must be applied to a 
wide variety of situations, since the meaning of the stand- 
ard can be evident only after experience, since judgment 
not informed on the particular circumstances which at- 
tend administrative decisions will be halting and erratic, 
it is desirable that the review board for ethical standards 
be staffed from the career service, preferably by persons 
of long and distinguished service. It would be prefer- 
able to set up boards on a department and agency basis 
rather than a service-wide board except as a service-wide 
board might handle extraordinary cases and report on the 
system as a whole. The thing to be sought is participa- 
tion by those who will live under the decisions so that 
their conformance is more a matter of shared values than 
of subordination to legal sanctions.” 

If such a board were set up it should have the power of 
investigation upon every case referred to it and the power 
to dismiss cases which upon investigation prove unworthy 
of further proceedings. This would avoid the present 
spectacle of legislative investigation which makes every 
charge, however unfounded, a matter of public debate 
in which the availability of evidence is less important 
than the drama of the presentation. There is no reason 
why unfounded or doubtful charges should have the at- 
tention of a public hearing. The order of dismissal 
should of course be subject to reconsideration. But if 
some room is not left to the discretion of the board, the 
whole proceeding is meaningless. 

These proposals are not necessarily interrelated. They 
might be adopted individually, and in some cases, as the 
board of ethics, by administrative order. They have this 
in common. They rest upon the assumption that institu- 
tional arrangements are directly related to the prevalence 
of corruption. They are not, however, capable of off- 





21 Ethical Standards in Government, at 35-36; Hearings, supra note 6; Stmon, 
SMITHBURG & THOMPSON, PuBLIc ADMINISTRATION 96-101 (1950); “Bureau- 
crats are responsible only to the extent that they are broadly representative.” 
KINGSLEY, op. cit. supra note 8, at 279. 
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setting major defects in the political system whether these 
consist in arrangements which make it very difficult for 
widely held values, such as a desire for simple honesty 
in government, to find effective expression, or whether 
they are obstacles to the exertion of proportionate influ- 
ence by particular segments of the public which have a 
claim to attention because of their economic position, 
their prestige, or the demand for their services. 


III 
EXTENT AND CHARACTER OF AN ETHICAL CODE 


The following principles might be advanced in evalu- 
ating the possible content, area of application and useful- 
ness of an ethical code for administrative personnel. 

1. Ethics is conceived of as a set of standards for regu- 
lating conduct in a given type of situation, not as a series 
of immutable principles interconnected so as to form a 
single system of good.” 

2. Conformance to an ethical code is a matter of social 
relationships rather than of individual morality. It is 
not a matter of personal conversion. It is recognized that 
individuals vary in their acceptance of all types of social 
standards including those imposed by the organizations 
in which they work. Conformance therefore will never 
be universal nor uniform. Substantial conformity is all 
that can be expected of any rule for human behavior. 
The elimination or the promotion of the non-conformists 
as their conduct may suggest is a matter of personnel man- 
agement.” 

3. Any code must conform to limits set by more gen- 
eral social relationships. There are obvious limits on the 
variance possible between conduct institutionally pre- 
scribed, as in an administrative code of ethics, and that 
prescribed in other areas of society. Only a part of peo- 
ple’s lives is spent at work and the requirements of the 


22 Leys, Eruics ror Poticy Decisions c. 1 (1952). 
23 BARNARD, Tue FuNCTIONS OF THE Executive c. 17 (1938). 
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job must have some relationship to the requirements of 
the rest of life and of other working situations of which 
the employee is aware. Further, any governmental insti- 
tution, including a code of ethics, must have some politi- 
cal support if it is to continue. Political limits therefore 
impose a further limitation. 

4. An ethical code can not provide a touchstone for 
resolving conflicts in policy, since an ethical code must 
be rooted in areas of agreed values, not of disagreement 
on values such as characterizes policy conflicts.” 

5. A code of ethics for administrative officers will have 
little effect on politically responsible personnel. Politi- 
cally responsible officers hold their office directly or in- 
directly as a result of elections. Their morality is to at- 
tempt to implement the policy of the party which won 
the election. The ethical standards which they pursue 
are matters of concern to their party colleagues and will 
affect the results of the next election. Obstacles to effec- 
tive political action apart, the public’s standard of ethics 
for politically responsible personnel will be evident in 
their voting. It is conceivable that there might be a char- 
acteristic code of ethics for political personnel associated 
with access to political positions and success in a political 
career, but that is a topic outside this article. 

6. The considerations which apply to political office 
holders apply also in some degree to career officials in 
policy making positions. Insofar as their position with 
reference to policy decisions, accountability, etc., is like 
that of political officials, they are not covered in this 
article in the detailed proposals which follow. Space 
does not permit noting all of the variations which exist 
between the position of those who make general policy 
and those who apply it in detail. 

7. Conformance to an ethical code cannot be effective 


24 However, Leys, op. cit. supra note 22, stresses the value of ethics in aid- 
ing an official to ask the right questions so as to become more fully aware of 
the possible consequences of a proposed action. 
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except where there is a relatively long association be- 
tween the individual and the group in which the code is 
inculcated. It depends for its effect on being related to 
the career of the individual in such a way that the usual 
rewards of membership are intimately associated with 
conformance. Therefore an ethical code is most likely to 
be effective when there is a career system characterized 
by relatively early recruitment of the mass of personnel 
and promotion from within as the normal means of filling 
all except the policy making position reserved for politi- 
cally appointed personnel.” 

8. It follows that a workable code of ethics is not likely 
to be a constituent body of principles such as might be 
derived logically from a priori standards. To the ex- 
tent that the proposal attached hereto is logical and con- 
sistent it may be adjudged unworkable unless modified by 
someone more experienced in the complexity of govern- 
mental employment than the author. 


IV 
A PROJECTED STATEMENT OF ADMINISTRATIVE ETHICS * 


A 
LOYALTY 


1. At work the public servant should act so as to be 
loyal to the program in which he is employed, so as to 
be loyal to the political objectives announced for his ad- 
ministrative unit by the government of the day and so as 
to be loyal to the continuance of democratic government 
in the United States. 

2. When the private loyalties of a public servant con- 


25 This approaches the classic pattern of bureaucracy sketched by WEBER, 
Tue THEORY OF SOCIAL AND ECONOMIC ORGANIZATION 228-244 (Henderson’s 
and Parsons’ transl. 1947). Weber is criticized by Friedrich, Some Observa- 
tions on Weber's Analysis of Bureaucracy in READER IN BurEAucracy 27-32 
(Merton ed. 1952). 


26 As an example of existing standards see those of the Securities and Ex- 
change Commission and the General Services Administration. Hearings, supra 
note 6, at 495 and 489 respectively. 
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flict with his official loyalties so as to make a reasonable 
standard of conformance with the latter impossible, he 
must resign his post. 

3. Except as legislation may otherwise provide, a pub- 
lic servant is not bound to refrain from participation in 
politics after the hours of his employment even though 
that activity might result in changes in the policies which 
he is called upon to apply. Officers in policy making 
position, those in a position to influence the movement of 
personnel, and those with access to confidential informa- 
tion will be expected to refrain from participation in 
political movements which impose on them loyalties con- 
flicting with such responsibiity or which are in opposi- 
tion to democratic government and democratic values.” 

4. A public servant is bound to refrain from using his 
official position, associations resulting from it, or infor- 
mation which may result from it to oppose the policies of 
the administration of which he is a part during his con- 
tinuance in the service. 


B 
PERSONAL INTEREST 


1. A public servant as an agent of the government of 
which he is a part should in all phases of his official ac- 
tivity conform to the traditional legal standards imposed 
in governmental contracting. He should have no private 
interest by which he might profit in any transaction in 
which he enters; he is bound to consider only the govern- 
mental interest in any transaction in which he has an offi- 
cial part and not any other interest which he serves, 
whether family or personal, or arising out of other affili- 
ations either present or anticipated. He should not ac- 
cept an assignment in which there is any adversity of 





27 This statement is intended to apply primarily to career officials, not to per- 
sons politically selected, unless these are assigned to relatively routine duties. 
Career officials in responsible policy making positions present a special problem 
and only some of the suggestions made here are applicable to them. The broader 
their discretion, the more the controls of politics and not institutional ethics 
apply to their work. 
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interest between the government and any party with 
whom he has been in recent past association, or with 
which he hopes for future association.** 

2. A public servant should refrain from any private 
interest or association which might in fact or appearance 
compromise his effectiveness as an agent of the govern- 
ment. When he is participating in the settlement of 
claims, or in the granting or withholding of any privi- 
lege he should not associate with claimants or organiza- 
tions of claimants except in a public and official capacity 
to further the work of his agency. He should not accept 
any gifts, favors, entertainment or special treatment, or 
marked public recognition from a claimant, litigant, or 
beneficiary.” 

3. No person associated with the settlement of claims, 
the regulation of private interests, or the purchase of 
supplies or services should leave the governmental service 
to associate with any individual or organization which 
has had business with the agency in which he was em- 
ployed for a period of — years. 


4. No person should appear before any governmental 
agency on behalf of any claimant or bidder or interest 
subject to regulation in any proceeding which was ac- 
tively in process while he was associated with the agency 
for — years after he leaves the service. 


5. No public servant employed in a professional field 
should engage in the private practice of his profession 
without notice in a prescribed form to the head of his 
office and without reporting annually on his clients, the 
general service performed for them, and his gross com- 
pensation from such services. Such returns should be 
audited annually by a committee of senior civil servants 
within the agency who will report on the extent to which 
the practice of the public servant is inconsistent with the 





28 Hart, AN INTRODUCTION TO ADMINISTRATIVE Law 129-135 (2d ed. 1950). 
29 See Ethical Standards in Government, at 22 et seq. on “involvement.” 
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agency’s interest. ‘he employee may be required by the 
agency head to give up such practice on recommendation 
of the committee, subject to appeal to a departmental 
council of senior public servants.” 


C 
FAIRNESS 





1. No public servant shall pursue his own private sat- 
isfactions, interest, or prejudices in the business that 
comes before him, or withhold the prompt settlement of 
any transaction or the provision of any legally available 
service which is in his power, but shall act and decide in 
strict conformance with the data available to him and the 
regulations of the agency. As far as is possible all clients 
shall be advised formally or informally of the grounds 
of adverse decisions. 

2. In proceedings affecting the interests of several par- 
ties consultation and the opportunity to present evidence 
and argument shall be made available to all on an equi- 
table basis, depending on their degree of interest and on 
the complexity of the material which they are required 
to present. Equal notice of pending proceedings shall 
be given all parties and no information of interest to all 
should be given to any one without expeditious communi- 
cation to others. Unless the situation requires full pub- 
licity, information given in confidence by one party shall 
not be disclosed to others or to the public.” 

3. The personal relationships of public servants 
whether of friendship or enmity shall not influence the 
conduct of their office, the order in which items of busi- 
ness are considered, the availability of information, or 
the distribution of discretionary privileges. On any mat- 















30 See Hearings, supra note 6, at 495. 


81 Proposed Code of Standards of Fair Administrative Procedure, submitted 
by Messrs. McFarland, Stason and Vanderbilt as part of the Report of the 
Attorney General’s Committee on Administrative Procedure, SEN. Doc. No. 8, 
77th Cong., Ist Sess. 234-235 (1941). 
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ter which is not trifling there should be an accepted rou- 
tine by which business is ordered and decisions an- 
nounced.” 
D 
THE PUBLIC INTEREST 


1. It would be presumptuous of a public servant to 
follow his own conception of the public interest in oppo- 
sition to or in deviance from the policy of the agency and 
of the administration in which he serves. But lacking 
any other guide in law, regulation, order, or instruction, 
and required to act, he should follow the public interest 
as he understands it rather than his personal convenience 
or any private aim or goal.” 

2. The primary determination of the public interest 
for public servants is by the action of his political and 
hierarchic superiors, acting through the conventional 
channels, by legislation, and court decisions where appli- 
cable. However there will be areas of discretion still, 
and in the use of these the public servant will be exposed 
to a relatively small group of persons immediately af- 
fected by a proposed action. The public servant must 
accept their right to speak and even to be consulted, must 
consider the consequences which they present. But he 
must remember that there are others unorganized and 
not directly represented, and as far as he can perceive the 
consequences to them, he must be their representative also 
in considering his discretionary action. ‘This will not 
result in uniformity of action since the frame of refer- 
ence of the actor will determine his view of the conse- 
quences, but it may correct a little the selective effect of 
direct representation before the agency. 

3. No problem is ever entrusted completely to a single 
administrative organ. In acting on any problem the pub- 
lic servant must consider what effect his action will have 

32 Douctas, op. cit. supra note 4, at 41. 


33 The advantages of examining questions from some ethical standpoint are 
well + by Leys, op. cit. supra note 22 c. 22. 
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on the responsibilities of others and if possible consult 
with them prior to action. His own action must in the 
end be consonant with this agency’s policy, even though 
it be adverse to policies of other agencies where it is im- 
possible to harmonize them. 

4. A public servant should be always open to repre- 
sentations from those interested in a situation which is 
before him if discussion will not prejudice the position 
of other parties to the proceeding. As far as possible 
those affected should be informed of pending transac- 
tions and time set aside to meet with them so that the pub- 
lic servant is not exposed only to the most aggressive 
members of his clientele to the exclusion of others. Such 
meetings between a public servant and those interested 
in the action should as far as possible take place during 
ordinary working hours, in the ordinary working quar- 
ters which are appropriate, and with ordinary publicity 
and office records of the event.” 


E 


RELATIONS TO SUPERIORS AND SUBORDINATES * 


1. A public servant owes complete frankness to his 
official superiors on all matters of business before him, 
most especially to his political superiors. He should pre- 
sent all the information and considerations that bear upon 
his responsibility in the organization which will enable 
them to make a competent decision. If his interpreta- 
tion of the policy of the agency differs from theirs he is 
bound to accept theirs until a more authorative interpre- 
tation displaces it. He has a right of carrying his case as 
to policy to superior levels when in his judgment the situ- 
ation requires so drastic a step. But he must be prepared 
to resign or ask for a transfer if his relations with his 


_ 54 Wayne Coy in his testimony before the Douglas Subcommittee was skep- 
tical on this point as on some others such as disqualification. Hearings, supra 
note 6, at 327 et seq. 

85 In this section great dependence was placed on DALE, op. cit. supra note 8, 
especially 104 et seg. and 157 et seq. 
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superior are so strained thereby that harmonious collabo- 
ration becomes impossible. 

2. A public servant is not bound to be “neutral” on 
policy questions. He is free to advocate within his or- 
ganization such policies as he thinks proper. He has a 
duty of urging policies which affect important public 
interests as he sees them upon his superiors political and 
non-political. While policy is still being made he is free 
to disclose his views to those outside the organization 
who have a right to know them, and he must answer leg- 
islative inquiries frankly. However once policy has been 
decided he should refrain from attempts to change it ex- 
cept by representations through the usual channels. He 
must refrain from public criticism or comment on poli- 
cies which have become controversial. 

3. A public servant owes considerable frankness to sub- 
ordinates on all matters that affect their official responsi- 
bilities. He should share with them all considerations 
including political considerations which will affect their 
work. 

4. A public servant owes his subordinates respect for 
their competence by leaving to them the decisions which 
the division of labor in the office calls upon them to make. 
He may of course override any decisions at his discretion, 
but only after notice and consultation. 

5. A superior official may not lay on a subordinate the 
burden of making decisions contrary to statute, regula- 
tions, or established policy, nor may he compromise them 
by asking them to take exceptions to regulations which 
they would be bound to refuse if they came from any 
other source. If he makes decisions contrary to law and 
requires them to be followed he must take full responsi- 
bility in any subsequent accounting. 

6. A superior official should take on his own shoulders 
the burden of dealing with all those who ask for excep- 
tional privileges and protect his subordinates by making 
the responsibility for refusal his, not theirs. 
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7. An inferior public servant owes complete obedience 
to his superior in all that lies within the field of respon- 
sibility of the superior. He may refuse to carry out 
orders contrary to law or regulations, and may appeal 
such orders to the next higher level of authority. If he 
is dismissed or suspended in consequence, departmental 
regulations should provide an appeal procedure by which 
his ground of refusal may be tested. 





TAX ASPECTS OF FOREIGN CONFISCATIONS 
JOSEPH DACH* AND NICHOLAS UJLAKI** 


I 
INTRODUCTION 


The post-war avalanche of foreign legislation on ex- 
propriation amounting to confiscation * shocked the law- 
yers of the world. A voluminous new legal literature 
sprang up on the subject; the extra-territorial effect of 
the legislation was widely discussed, and interesting the- 
ories were advanced.’ But neither these theories, with 
all their valuable contribution to legal thought, nor the 
prospect of action of the governments to seek redress, 
seems to have promised immediate practical relief to the 
individual in most cases. 

The American taxpayer, however, can get immediate 
relief for his loss through tax deductions. The object of 


this article is to draw attention to this possibility, show 
the limitations of this relief, and discuss its technical 
aspects. 

Anglo-American courts, considering the magnitude 
and importance of the issue, have had relatively but little 
opportunity to rule on the question when foreign expro- 


*LL.B., George Washington University; Doctor Juris, Royal University of 
Budapest; Lecturer in Law, George Washington University; member of the 
District of Columbia Bar; Director of Finances, Italian Technical Delegation. 


** LL.B., New York Law School; Doctor Juris, Royal University of Buda- 
pest; permanent consultative advisor to Institute of Comparative Law, Uni- 
versity of Uppsala, Sweden; formerly Professor of Law, Royal University of 
Budapest. 


1A comprehensive digest- index of the postwar laws divesting property in 
East European countries is in preparation by the Mid-European Law Project 
under the supervision of Dr. V. Gsovski, Chief, Foreign Law Section, Law Li- 
brary, Library of Congress. 

2 For recent bibliography on the subject see, e.g., ALLUNTIS, THE PROBLEM OF 
EXpROPRIATION 153-160 (1949) ; Re, Foreicn CoNFISCATIONS IN ANGLO-AMER- 
IcAN Law 171-177 (1951); BINDSCHEDLER, VERSTAATLICHUNGSMASSNAHMEN 
UND ENTSCHAEDIGUNGSPFLICHT NACH VOELKERRECHT (1950); VASSALLI, A 
Conrisca DEI Beni (1951); Doman, Postwar Nationalizations of Foreign 
Property in Europe, 48 Cot. L. Rev. 1125-1161 (1948) passim; Doman, Com- 
(epee for Nationalized Property in Post-War Europe, 3 Int’t L. Q. 323- 
42 (1950); Domke, On the Extraterritorial Effect of Foreign Expropriation 
Decrees, 4 West. Pot. Q. 12, particularly at 16, n. 32 (1951). 
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priation amounts to confiscation, for the simple reason 
that the foreign governments cannot ordinarily be brought 
into the domestic courts. The question whether foreign 
expropriation is confiscation is, however, the fundamental 
issue in certain tax cases which will be analyzed below. 
It is believed that this study will also contribute to an 
understanding of the broader problem of foreign confis- 
cation beyond the tax aspects.’ 


II 
FOREIGN CONFISCATION AS DEDUCTIBLE Loss 


The federal tax law contains no express and specific 
provision for the deduction of losses suffered by the tax- 
payer in connection with the expropriation or national- 
ization of his property. On the other hand the law does 
not give a definition of the concept of loss either. The 
Internal Revenue Code contains a general provision for 
the deduction of losses but, without limiting thereby the 


scope of the general provision, declares certain events or 
transactions to constitute a loss. Confiscation of property 
by a foreign country is not among them. If, therefore, a 
deduction for loss suffered due to an act of foreign expro- 
priation is to be made at all, it must first be shown that 
there is an actual loss. 

Expropriation, if it is not confiscation posing as expro- 
priation,* presupposes just, full, adequate and prompt 
compensation,’ and if such compensation is received there 


3 See infra pp. 463, 464. 

* Confiscation is sometimes veiled in the cloak of taxation; e. g., when bank 
accounts of depositors are taken away by way of a “revolutionary tax”. See 
Sokoloff v. National City Bank, 208 App. Div. 627, 239 N.Y. 158, 145 N.E. 917 
(1st Dep’t 1924), and a discussion of this point in RE, op. cit. supra note 2, at 15. 

The present study is limited to the effect of foreign confiscation on American 
taxation and the very interesting question when taxation amounts to confisca- 
tion is not discussed. It is submitted that, from the United States tax point of 
view, there is no essential difference between confiscation through expropriation 
without compensation on the one hand, and confiscation by the method of a 
“revolutionary tax” on the other. 

5 Symonds v. City of Cincinnati, 14 Ohio 147, 174 (1846); State v. Griffin, 
69 N.H. 1, 39 Atl. 260, 41 L.R.A. 177 (1897) ; Commonwealth vy. Bearse, 132 
Mass. 542, 547 (1882) ; Forney v. Fremont, E. & M. V. R. Co., 23 Neb. 465, 
i e60)” 806, 808 (1888); Wells v. Somerset & K. R. Co., 47 Me. 345, 347 
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can be no loss due to expropriation.® In the United States, 
the provision in the Fifth Amendment of the Constitution 
protects unconditionally citizens and aliens alike so that 
private property may not “be taken for public use, with- 
out just compensation”; likewise the Fourteenth Amend- 
ment prohibits the States from depriving “any person of 
life, liberty, or property, without due process of law.” 
Western countries, (England, France, Italy, etc.) adhere 
to this same basic principle in carrying out their national- 
ization program’ and many countries now practising 
open or disguised confiscation exercised in the past their 
right of eminent domain on essentially the same basis as 
that prescribed in the United States Constitution.® 

The nationalization and expropriation laws recently 
enacted by the satellite states ° either contain a provision 
for compensation or state that future legislation will pro- 
vide for compensation and, on the face of it, there is no 
confiscation. The statutes speak of expropriation and do 
not seem to differ in that respect from the corresponding 
law of the Western countries. The fundamental question 
is whether, when the satellite laws promise compensation, 
or when the promise is only that a promise will be made 
by future legislation, such “taking of property” is or is 
not confiscation and, consequently, a deductible loss when 
actually no compensation is given.” 





6 The term often used in England as a synonym for expropriation is “com- 
pulsory purchase”. It expresses pregnantly the requirement of compensation 
inherent in the concept. See RE, op. cit. supra note 2, at 12. 

7 De Vries and Hoeniger, The Post-Liberation Nationalizations in France, 50 
Cor. L. Rev. 629 (1950) and articles cited therein. 

8 See, for instance, the Hungarian Law XLI ex 1881. 

® See note 1 supra. 

10 That it is not the language of the laws, but the mode in which the laws are 
actually carried out, that makes the “taking of property” true expropriation or 
confiscation, has been recognized in legal literature since shortly after the first 
nationalization laws were enacted. In connection with the Czechoslovak laws 
of 1945 nationalizing mines, certain industrial enterprises, food industry, banks 
and private insurance, Rado, in Czechoslovak Nationalization Decrees: Some 
International Aspects, 41 Am. J. Int’: L. 795 (1947), writes: 


“Whether the compensation as decreed in Czechoslovakia will satisfy these 
requirements [of prompt, adequate, and effective payment] will largely depend 
on the manner in which the decrees are carried out. If compensation is given 
in cash the requirement of promptness will probably be held to be satisfied. It 
is questionable whether it will be so held if payment is made in securities re- 
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The general principle is well set forth in the following 
statement: 


The taking of property without compensation is not expropria- 
tion. It is confiscation. It is no less confiscation because there 
may be an expressed intent to pay at some time in the future. 


. No government is entitled to expropriate private property, 
for whatever reason, without provision for prompt, adequate and 
effective payment therefor." 


That the acts of nationalization under discussion 


amount to confiscation under this interpretation can hard- 
ly be doubted. 


When the United States expropriates the property of 
“alien friend,” the Fifth Amendment requires that it 
pay just compensation equivalent to the full value of the 
property contemporaneously with the taking.” Compen- 
sation for expropriated property must follow the act of 
expropriation under state laws when a state takes private 
property for public use. It has also been held that com- 


deemable from the surplus earnings of the national enterprises. The answer to 
this depends upen whether we consider the state’s guaranty of the payment of 
interest and of the redemption of the securities sufficient to counterbalance the 
lack of promptness.” The present writers submit in the light of the arguments 
to be set forth in the text that unless there is prompt payment in cash, the “tak- 
ing of property” amounts to confiscation. See also note 14 infra. 

11 Secretary of State Hull’s note of August 22, 1938 in connection with the 
Mexican expropriations, 19 Dep’t State Press Release 51 (1938); 32 Am. J. 
Int’ L. 191, 193 (Supp. 1938). See also III Hackwortu, Dicest or INTER- 
NATIONAL Law 656 (1942). The Secretary’s note also states: “If it were per- 
missible for a government to take the private property of the citizens of other 
countries and pay for it as and when, in the judgment of that government, its 
economic circumstances and its local legislation may perhaps permit, the safe- 
guards which the constitutions of most countries and established international 
law have sought to provide would be illusory. Governments would be free to 
take property far beyond their ability or willingness to pay, and the owners 
thereof would be without recourse. We cannot question the right of a foreign 
government to treat its own nationals in this fashion if it so desires. This is a 
matter of domestic concern. But we cannot admit that a foreign government 
may take the property of American nationals in disregard of the rule of com- 
pensation under international law. Nor can we admit ‘that any government uni- 
laterally and through its municipal legislation can, as in the instant case, nullify 
this universally accepted principle of international law, based as it is on reason, 
equit and justice.” 

ussian Volunteer Fleet v. United States, 282 U.S. 481, 489 (1931). Simi- 
mrs, Phelps v. United States, 274 U.S. 341 (1927); Brooks-Scanlon Corp. v. 
United States, 265 U.S. 106, 123 (1924). 

18 Under the 14th Amendment to the Federal Constitution, a state statute 
authorizing taking of property for public use must provide payment of compen- 
sation therefor within a reasonable time thereafter. Simms v. Dillon, 119 W. 
Va. 284, 193 S.E. 331, 113 A.L.R. 787 (1937). 
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pensation, to be “just, full, and adequate”, must be made 
in money “ and this is significant because very many na- 
tionalization acts under discussion promise compensation 
in bonds or certificates of indebtedness. 

The question to be answered now is whether the criteria 
established for just compensation in connection with cases 
outside the field of taxation are applicable in deciding 
whether foreign expropriation amounts to confiscation 
and therefore results in a deductible loss, since legal con- 
cepts worked out in one field do not necessarily have the 
same conceptual content in others. 

The issue whether nationalization amounting to con- 
fiscation is a deductible loss for tax purposes was recently 
decided in the case of Solt v. Commissioner.” Petitioner, 
a Hungarian, came to the United States, in 1939. He 
had owned a farm in Hungary since 1934. After the 
armistice with Hungary, in 1945, his brother took pos- 
session of the farm in his and petitioner’s behalf. By de- 
cree 600/1945, the Hungarian Government took the prop- 
erty for purposes of land reform, but petitioner received 
no compensation. ‘The court held that since the prop- 
erty was “confiscated” (sic) by the Provisional National 
Government, petitioner is entitled to a deduction under 
Section 23(e) of the Internal Revenue Code, measured 
by the adjusted basis of his interest in the property. 

It should be pointed out that the opinion does not dis- 
cuss at any length the question whether the taking of 
petitioner’s property amounts to confiscation. The opin- 
ion itself does not even mention that the expropriatory 
statute cited in the opinion promises compensation; it 
merely holds that since petitioner received no compen- 

14 “The obligation to make compensation, however, follows this right, as the 
shadow does the substance, and is concomitant with it. It is not in all countries 
a legal obligation ; but it is an obligation of natural equity and justice every- 
where. ... It is, however, incorporated in our organic law that compensation 
in money ’ shall be made to the owner, whenever his property is appropriated for 
the public welfare. ... That just, full, and adequate compensation must be 
made, and in money, is certain; more cannot be required ; (emphasis 


added). Symonds v. City of Cincinnati, 14 Ohio 147, 174 ( 1846). 
15 Solt v. Commissioner, 19 T.C. 27 (1952). 
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sation, the fact of confiscation entitles him to a deduction. 

This holding is in line with a long string of previous 
opinions dealing with the question whether a taxpayer 
has a right to a tax deduction when his property is taken 
away from him by a foreign government and he has but 
a claim against that government. 

The courts have taken a realistic attitude in this matter. 
Mr. Justice Stone pointed out in colorful language in 
United States v. White Dental Mfg. Co.** that “the Tax- 
ing Act does not require the taxpayer to be an incorrigi- 
ble optimist.”*"* The Supreme Court held in this case 


16 274 U.S. 398 (1927). 


17 Id. at 403. The case came to the Supreme Court of the United States on a 
writ of certiorari. The company had a subsidiary in Germany, before World 
War I, worth more than $130,000. The German Government, at war with the 
United States, ordered the sequestration of the corporation and appointed a 
sequestrator who, in March 1918, took over the property of the German corpora- 
tion and the management of its business. The sequestration was similar in na- 
ture to that authorized in the United States by the Trading with the Enemy Act 
of 1917. In March 1920 the possession of the seized assets and business was 
relinquished to the German corporation, but due to mismanagement it was sold 
for $6,000, which was included in respondent’s income tax return for that year. 
Later respondent filed claim with the Mixed Claims Commission which was 
allowed in 1924 to the extent of $70,000. At the time of the opinion (1927) it 
was uncertain what, if anything, might ultimately be realized from this award. 


In 1918 respondent wrote off in its books the entire investment. The Com- 
missioner disallowed the deduction on the sole ground that the loss was not 
evidenced by a closed and completed transaction in the year for which deducted. 
Tax was paid under protest and suit followed. 


The case turned upon the question whether the loss was evidenced by a 
closed transaction within the meaning of the Statute. “The Statute obviously 
does not contemplate and the regulations (Art. 144) forbid the deduction of 
losses resulting from the mere fluctuation in value of property owned by the 
taxpayer.... But with equal certainty they do not contemplate the deduction 
from gross income of losses, which are fixed by identifiable events, such as the 
sale of property (Art. 141, 144), or caused by its destruction or physical injury 
(Art. 141, 142, 143) or, in the case of debts, by the occurrence of such events as 
prevent their collection (Art. 151). 

“The transaction evidencing the loss here was the seizure of the property of 
the German company. ... The sequestration of enemy property was within the 
rights of the German government as a belligerent power and when effected left 
the corporation without right to demand its release or compensation for its 
seizure, at least until the declaration of peace. See Littlejohn & Co. v. United 
States, 270 U.S. 215; White v. Mechanics Securities Corp., 269 U.S. 283, 300, 
301; Swiss Insurance Co. v. Miller, 267 U.S. 42; Stoehr v. Wallace, 255 U.S. 
239, 242-244; Central Trust Co. v. Garvan, 254 U.S. 554; Brown v. United 
States, 8 Cranch. 110, 122. What would ultimately come back to it, as the event 
proved, might be secured not as a matter of right, but as a matter either of 
grace to the vanquished or exaction by the victor. In any case the amount 
realized would be dependent upon the hazards of the war then in progress. 


. It would require a high degree of optimism to discern in the seizure of 
enemy property by the German government in 1918 more than a remote hope of 
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that when property of the taxpayer was confiscated by 
the foreign country, the possibility of recovery did not 
prevent the taxpayer from deducting its value as a loss. 

The White Dental case is distinguished from the Solt 
case by the fact that in the former case the confiscating 
country, Germany, was at war with the United States 
and that by the end of the tax year in which the deduc- 
tion was made there was no claim recognized by the 
German Government; in the So/t case, on the other hand, 
a promise of compensation was made in the Hungarian 
statute although this claim against the Hungarian Gov- 
ernment had not been satisfied. In the So/t case the Tax 
Court carried the adage of Mr. Justice Stone—that the 
taxpayer is not required to be an incorrigible optimist— 
a step further. 

The facts in the case of Emil Stern and Jules Stern* 
are similar to those in the White Dental case. Bonds of a 
United States citizen were seized by the German Alien 
Property Custodian in 1918, whereby the citizen lost all 
right, title and interest in the bonds. His only remedy 
was to request his government to assume his claim as its 
own, and attempt to secure redress from the German Gov- 
ernment. It was held that a deductible loss was sus- 
tained in 1918. 

The decision in United States v. Brown” followed the 
same principle. In this case the taxpayer deducted as a 
loss in 1918 the cost of certain Japanese Government 
bonds purchased by him in 1916 and left in the custody 
of a Berlin bank; the German Government seized these 
bonds in 1918 as enemy property. “... as far as the owner 
was concerned, . . . there was no certainty at the end of 
ultimate salvage from the wreck of the war. The Taxing Act does not require 
the taxpayer to be an incorrigible optimist. 

“.. It is enough to justify the deduction here that the transaction causing 
the loss was completed when the seizure was made. It was none the less a 
deductible loss then, although later the German government bound itself to re- 


pay and an award was made by the Mixed Claims Commission which may 
result in a recovery.” Jd. at 401-403. 


185 B.T.A. 89 (1926), acquiescence, VIII-1 Cum. Butt. 43 (1929). 
19 54 F. 2d 563 (1931), cert. denied, 286 U.S. 556 (1932). 
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that year that they would ever be restored to him. Peace 
terms between Germany and the United States were not 
agreed upon until much later.” * The court quotes ex- 
tensively from the White Dental case, and adds that the 
fact that here the Japanese Government was the debtor 
does not differentiate the case from the White Dental case 
because the only evidence of indebtedness was seized. 
The case was resolved in favor of the taxpayer. 

Post-war confiscation by a foreign country is the sub- 
ject of a ruling of the Bureau of Internal Revenue deal- 
ing with losses of a United States taxpayer in Korea.” 
The taxpayer was an employee of the Federal Govern- 
ment, stationed in Seoul, Korea, when on June 27, 1950, 
the city was invaded by the North Koreans. Because of 
impending danger, the taxpayer was ordered to, and did, 
abandon his post and all his personal property. The rul- 
ing held that “losses sustained through confiscation and 
seizure of property under authority of the laws of a for- 
eign country (whether or not an enemy country) are not 
‘casualty’ losses and such losses are not deductible unless 
incurred in trade or business or in a transaction entered 
into for profit, in which event they would be deductible 
under section 23 (e) (1) or (2) of the Code.” 


III 
TECHNICAL ASPECTS 


The cases discussed and the decisions cited above seem 
to indicate that it is well settled law that when property 
is taken by a foreign country, under the disguise of ex- 
propriation or otherwise, but when no actual compensa- 
tion is given and none can be expected within reasonable 
time, the taxpayer suffers a loss which, in general, is de- 
ductible from income. This does not, in itself, make the 


20 Td. at 569. 
21 7,T. 4086, 1952-1 Cum. Butt. 29. 
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loss deductible in any specific case unless a number of 
technical requirements of the statute are also met. 


A 


LOSSES OF INDIVIDUALS ” 


Section 23 (e) of the Internal Revenue Code permits 
individuals to deduct losses only 


(i) if incurred in trade or business; or 

(ii) if incurred in any transaction entered into for 
profit though not connected with the trade or 
business; or 

(iii) of property not connected with the trade or busi- 
ness, if the loss arises from fires, storms, ship- 
wreck, or other casualty, or from theft. 


According to the ruling of the Bureau of Internal 
Revenue quoted above,” confiscation and seizure of prop- 
erty by a foreign country does not amount to a “casualty” 
loss; losses suffered thereby are, therefore, deductible 


only if one of the two other alternative requirements of 
section 23 (e) are met; 1.e., the loss was incurred in trade 
or business, or in a transaction entered into for profit 
though not connected with trade or business. 

As a matter of practical fact, the property of an indi- 
vidual United States taxpayer will, in the majority of 
cases, come within this requirement. Apart from bank 
accounts, the value of which dwindled anyway to practi- 


22 Alien residents, subject to United States tax in the same way as citizens, 
may also avail themselves of tax benefits to the same extent, including deduc- 
tions under Int. Rev. Cope § 23(e). Non-resident aliens were subject to tax 
only on income from sources within the United States as defined in Int. Rev. 
Cope § 119; since 1950, if temporarily present in the United States during the 
tax year, they have been liable to tax on certain of their net capital gains from 
sources within the United States. See 3 CCH 1953 Fep. Tax Rep. J 1246. 

Int. Rev. Cope § 213(b) (2) limits casualty loss deductions of non-resident 
aliens to property within the United States. Schnur, 10 T.C. 208 (1948). This 
rule would propably apply per analogiam to losses suffered due to foreign con- 
fiscation (which is not a casualty loss, see Treasury ruling note 21 supra) ; no 
decision could be found, however, to this effect. 


23 See note 21 supra. 
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cally nothing due to runaway inflations in the countries 
involved, most nationalized holdings of taxpayers behind 
the iron curtain consist of interest in business (which 
falls under (i) or (ii) above) or real property. In the 
majority of cases, it will be found, it is believed, that the 
real property holdings of United States taxpayers abroad 
were either acquired for profit in the first place, or be- 
came income producing assets. Even villas, and cottages, 
which were originally acquired as homes, were rented out 
as the taxpayer lost all chance of living on the premises. 
It seems to be well settled law that where real property 
is rented out, the property is considered to be used in 
trade or business regardless of the purpose for which it 
was originally acquired.” 


24 In Fackler v. Commissioner, 133 F.2d 509 (6th Cir. 1943), it was held that 
where taxpayer used leasehold by renting, it is property used in trade or busi- 
ness of a character subject to depreciation, and profit on sale thereof is not 
capital gain. 

“The Tax Court holds that where the owner of depreciable property includ- 
ing a residence devotes it to rental purposes exclusively for the production of 
taxable income, the property is used in a trade or business, and the Commis- 
sioner now acquiesces. A gain on sale would be treated as capital gain, and 
ms od be deductible in full... .” 3 CCH 1953 Fep. Tax Rep. {[ 865.19 (p. 

“Rental of property is a trade or business even though: (1) Acquisition of 
property was involuntary, (2) the operation of the property was not intended 
to be of long duration, (3) only a small part of decedent’s income was derived 
from the rental of real estate, and (4) the net result of the operation of the 
particular properties was a loss. Loss on its sale in 1942 is an ordinary loss.” 
3 CCH 1953 Fep. Tax Rep. {] 865.1967 (p. 12,070), citing Gibney Estate, 4 CCH 
1945 TC Mem. Dec. 878; Rothschild v. Berliner, 4 P-H 1951 Fep. Tax Serv. 
1 72,209 (1950) ; Neel, 10 CCH 1951 TC Mem. Dec. 323. 


“Similarly, nothing in the 1942 Act amendments to the code (Sec. 117 (j)) 
indicates that Congress intended that real residential property converted into 
rental property should be treated as a capital asset, except under the special cir- 
cumstances contained in such subsection (j) which, however, are not present in 
the instant case. Nor was anything found in the amendment indicative of an 
intent to change the rule in Fackler v. Commissioner. . . . Accordingly, the 
property being “used in the trade or business of the taxpayer”, was not a cap- 
ital asset, and taxpayer was entitled to deduct the total loss sustained on the 
sale as an ordinary loss under § 23 (e). 3 CCH 1953 Fep. Tax Rep. 12,070- 
12,071; see Hazard, 7 T.C. 372 (1946), followed in Thomas, 5 CCH 1946 TC 
| gig 805; Jamison, 8 T.C. 173 (1947) ; Norton, 5 CCH 1946 TC Mem. 

EC, ' 


The decision in Fackler vy. Commissioner, supra, was strongly criticized in 
Roehner, Tax Court in Error in Holding All Rental Property is Used in Trade 
ad Business, 25 Tax Mac. 1000 (1947). The Fackler case still seems to be the 
aw. 
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LOSSES OF CORPORATIONS 


In the case of corporations the distinctions made in case 
of losses by individuals are irrelevant, of course, since all 
losses sustained during the taxable year are deductible.* 


Cc 
VALUATION 


The question how the value of the confiscated property, 
at the time of confiscation, is to be established involves 
grave difficulties. The general principles of valuation 
are established in Sections 111 and 113 of the Internal 
Revenue Code. The departure for the valuation is the 
cost, but there are important exceptions.” The value so 
arrived at is then adjusted to reflect expenditures, re- 
ceipts, losses and other items properly chargeable to cap- 
ital account. The basis of valuation (cost or other basis) 
will also be decreased to account for exhaustion, wear 
and tear, obsolescence, amortization, etc.” 

In the foreign confiscation cases particular difficulties 
are inherent in the fact that the values—both the basis 
and the adjusting items—usually will have to be estab- 
lished in collapsed foreign currencies, or at least in mone- 
tary systems the unit of which has fluctuated wildly in 
terms of the United States dollar. The burden is on the 
taxpayer to show the extent of his loss, but the courts and 
commissioners have leeway to make their own fair ap- 
praisal of the values involved if convincing proof as to 
the value is not offered. It would go beyond the scope of 


25 Int. Rev. Cope § 23(f); U.S. Treas. Reg. 111, § 29.23(f)-1 (1950). 

26 See particularly Int. Rev. Cope § 113(a) (1)-(23). 

27 For a brief survey see 2 CCH 1953 Fep. Tax Rep. p. 11,005. See also 
OrGEL, VALUATION UNDER THE LAw oF EMINENT DoMAIN (1936) ; Greenbaum, 


The Basis of Property shall be the Cost of such Property: Haw is Cost De- 
fined, 3 Tax L. Rev. 351-381 (1948). 
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the present article however to deal in any detail with the 
rules of monetary conversion.” 


D 
TIME FOR DEDUCTION 


As a general rule, losses must be deducted from the in- 
come of the year in which the loss occurred.” The year 
in which, for instance, a casualty loss must be deducted 
is the one in which the loss was actually sustained, even 
if the taxpayer is on a cash basis and pays for the repairs 
in subsequent years. Losses due to embezzlement are 
also deductible in the year when the embezzlement oc- 
curred even if it was not discovered until later, although 
this rule was limited to situations where the delay in dis- 
covery involved no hardship to the taxpayer.” 

The question arises whether this general rule applies 
to losses suffered by foreign confiscations. There can be 
no doubt that if the fact of confiscation is immediately 
known to the taxpayer, he can make the deduction in the 
respective tax year, or make a claim for refund if the 
facts are available subsequently within the period of the 
statute of limitation. It seems possible and desirable, 
however, that the more liberal and more equitable prac- 
tice exemplified in the Boston Consolidated Gas Co. 


28 See Stuetzer, Tax Problems Raised by Foreign Currency Devaluation and 
Blocked Foreign Income, 6 Tax L. Rev. 255-266 (1951), and other publications 
cited therein. See particularly the sub-section “Valuation of Controlled For- 
eign Money” in NussBauM, MONEY IN THE Law 481-485 (1950), and cases, 
Treasury Decisions and articles cited therein. mn also Rashba, Debts in Col- 
lapsed Foreign Currencies, 54 Yate L. J. 1 (1944 


29U.S. Treas. Reg. pod ,oer- 1 (1950) ; Aten v. United States, 97 F 
Supp. 959 (W.D. Pa. 1951). 


30 But see Boston Consolidated Gas Co. v. Commissioner, 128 F.2d 473 (1st 
Cir. 1942) ; Gwinn Bros. & Co., 7 T.C. 320 (1946), where deduction in the year 
of discovery was permitted because there was no way of identifying the year in 
which the embezzlement occurred. See 36 Minn. L. Rev. 171 (1952) citing 
many cases pro and contra. The article advocates that while the year-of-loss 
rule still exists, it has been limited to the situation where, with the use of the 
amended return, substantial justice is maintained. The year-of-loss rule should 
not be applied, it is argued in the article, if an amended return could no longer 
be made and past losses would remain unrealized. It would be impossible for 
a taxpayer to make an amended return if he were unable to determine the spe- 
cific dates and amounts involved, or if he is barred by the statute of limitation. 
The author argues that the year-of-discovery rule should apply in such cases. 





TAX ASPECTS OF FOREIGN CONFISCATIONS 457 


1 


case ** would prevail and the year-of-discovery rule be 
applied. 

In the treatment of losses suffered in connection with 
seizure or condemnation of a taxpayer’s property, it has 
been held that such a situation differs from that of an 
ordinary sale; even though possession and title are trans- 
ferred, the loss must be deferred until a final award is 
made to the taxpayer by the proper administrative body 
or court.” 

Domestic condemnation differs radically from foreign 
confiscation in that in the latter case there is no “proper 
administrative body or court” whose award is expected 
but pending. Nevertheless, if the taxpayer, at the time 
of the expropriation, was in reasonable doubt as to the 
character of the taking of the property and was justified 
to expect compensation, the situation is very close to the 
Patrick McGuire ® case and it is submitted that the rule 
of the year-of-recognition-of-loss should apply. 


E 
Loss oR BAD DEBT? 


The question should also be raised whether the loss of 
the taxpayer is occasioned by the act of confiscation itself, 
or by the fact that his claim against the foreign govern- 
ment is unenforceable. The distinction between loss and 
bad debt is quite important. In cases where the act of 
expropriation amounting to confiscation is the event caus- 
ing direct loss, the loss occurred at the time of the taking 
of the property and must be deducted in the same tax 
year; if deduction is claimed on the basis that the claim 
against the foreign government is a bad debt, the deduc- 
tion must be made in the year in which the claim became 
unenforceable. In the first instance the statute of limi- 


31 See note 30 supra. 

82 Patrick McGuire, Inc. v. Commissioner, 74 F.2d 729 (2d Cir.), cert. denied, 
295 U.S. 748 (1935). See Rolnik, Treatment of Contingent Items—Deductions, 
10 Inst. Fep. Tax. 555-565 (1952). 

33 Supra note 32. 

5 
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tation for filing a claim for tax refund is three years after 
filing the tax return, while in the latter case it is seven 
years. 

The distinction between losses and bad debts was crys- 
talized in a number of cases involving foreign confisca- 
tion. In the case of Emil Stern and Jules Stern, appel- 
lants owned certain bonds which were vested during 
World War I by the German Alien Property Custodian. 
The question came up whether the vesting constituted a 
loss per se or whether the value of the bonds was deducti- 
ble asa bad debt. It was held that since the debtors obli- 
gated under the bonds were not insolvent, there was no 
bad debt; the vesting, however, deprived the owners of 
their property without a realistic prospect of compensa- 
tion and this constituted a loss. In Hector Fezandie v. 


345 B.T.A. 89 (1926). 

35 In the Stern case the distinction between loss and bad debt was analyzed 
with great clarity: 

“The Revenue Act of 1918 provides for the deduction of both debts ascer- 
tained to be worthless and losses sustained. If a debt becomes worthless, it 
would seem that a loss has been sustained. Debts, however, are deductible in 
the year in which they are ascertained to be worthless and charged off, which 
may be other than the year in which they in fact became worthless. Since it 
cannot be assumed that a double deduction was intended, it would appear that, 
if a debt became worthless in one year, but was not ascertained by the taxpayer 
to be worthless until the following year, deductions could not be taken for a 
loss in the first year and for a bad debt in the second. 

“Tt becomes necessary, therefore, in every case to distinguish between a loss 
sustained and a debt ascertained to be worthless. In the present instance it ap- 
pears to us that there has been no proof that any of the debts in controversy 
were worthless. The fact, so far as there is any proof, is that the debtors were 
solvent; indeed, some of the bonds were redeemed and the proceeds deposited 
in the seized account during 1918 and 1919. The claim of the deduction is 
based, not upon the worthlessness of the bonds or of the bank deposit, but 
rather upon the seizure thereof by the German Government. The fact is that, 
while uncollectible by taxpayers, the debts did have a value and were collectible 
by the new owner. It is our opinion that the seizure and continued holding of 
these bonds by authority of the enemy government does not constitute the basis 
for a deduction upon the ground that the debts were ascertained to be worth- 
less, and that, if any deduction is allowable, it is upon the basis of a loss sus- 
tained by reason of the seizure. 

“We come then to consider whether any deductible loss was sustained in 1918, 
when the property was taken over. by the German Alien Property Custodian 
by decree of the Imperial German Government. The undisputed evidence is to 
the effect that under such decree possession, title, and all interest in the seized 
property were taken from the taxpayers and vested in the Custodian, but that 
such decree did not provide what ultimate disposition should be made of the 
property. Since no provision was made for the ultimate return of the property 
or for compensation, the substance of the situation was that possession of and 
title to the property was taken from the taxpayers and vested in the German 
Government. All rights of the taxpayers in the property ceased, and it was 
only in the event that Germany should later, by treaty or otherwise, provide for 
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Commissioner * the situation and the holding were simi- 
lar. Debts were transferred to the German Alien Prop- 
erty Custodian and some of these debts were actually 
paid to the Custodian by the debtors. It was held that 
these debts were not bad debts. As to other debts, which 
were not paid, the court held that nothing happened to 
them during the year (1920) which would have made 
them deductible or bad debts in that year. The opinion 
quoted extensively from United States v. White Dental 
Mfg. Co.,”" which held similarly. 

The factual situation in these cases is, however, essen- 
tially different from those involving satellite confiscation. 
In the situation involved in the former cases the United 
States was at war with Germany and there was no pres- 
ent claim against the vesting government. In the present 
cases the foreign country is at peace with the United 
States, there is usually a legislative gesture made by the 
expropriating governments to give compensation even if 
such promise is not being backed up by actual compensa- 
tion, and there is a present claim even if such a claim is 
not enforceable by the individual in a court of law. It 
is evident, however, from the cases discussed above that 
first, a deduction made on a basis of loss cannot be made 
again on the basis of bad debt, and, second, that in the 
year in which the deduction for bad debt is made, the 
unenforceability of the claim must be manifested by 
“identifiable events.” 

F 


PROOF OF Loss 


The question of proof will cause the taxpayer grave 
difficulties in connection with his availing himself of the 


its a or for compensation that any rights would arise in favor of the tax- 
pay 

Although the taxpayers no longer had any interest or title in the property, 
under principles of international law, which the German Government might or 
might not recognize, a claim arose against the German Government upon the 
part of the United States on behalf of the taxpayers, which the United States 
might or might not prosecute as it saw fit and by such means as were avail- 
able.” 

3612 B.T.A. 1325 (1928). 

387 See note 16 supra. 
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rights afforded to him by the law. Since it is very diffi- 
cult to obtain evidence from the satellite countries, as a 
practical matter, it is hoped that legislative action will 
aid the taxpayer, to relieve him at least in certain respects 
of the burden of proof as to the loss of the property. 

De lege lata the taxpayer claiming the deduction has 
to prove (1) that he was the owner of certain property, 
(2) its value, and (3) that the property was confiscated. 

The decision in the Solt v. Commissioner * seems in a 
way to indicate that the taxpayer has to prove the confis- 
catory law coupled with the testimony of the taxpayer to 
the negative fact that no compensation was received by 
him. (The opinion in the So/t case does not turn upon 
the question of proof.) It may be possible that the con- 
fiscatory character of the expropriatory laws could be 
officially certified by the executive branch of the Gov- 
ernment. 

In 1942, at the beginning of World War II, a similar 
situation existed with regard to property lost in enemy 
countries. Section 127 was then enacted which relieved 
the taxpayer from the burden of proving the actual loss 
(destruction or seizure) of the property in enemy or 
enemy occupied territory. Even under this section, 
however, not only the fact of ownership and the value of 
the property lost had to be proven, but also the fact that 
ownership of the taxpayer continued until the time when, 
under Section 127, the property was deemed to be lost, 
even though the courts, recognizing the difficulty of 
proof, sympathized with the taxpayer.” While there has 


38 See note 15 supra. 

39 “Property in enemy countries——Property within any country at war with 
the United States, or within an area under the control of any such country on 
the date war with such country was declared by the United States, shall be 
deemed to have been destroyed or seized on the date war with such country 
was declared by the United States.” Int. Rev. Cope § 127 (a) (2). 

40 In Ernest Adler vy. Commissioner, 8 T.C. 726, 729, 730 (1947), the court 
stated, “. . . while we appreciate that the problem of proof in a case of this 
character is a difficult one, we nevertheless must have a more substantial char- 
acter of proof than has been established in the instant case [hearsay] .... 
although we are sympathetic with the proof problem of petitioner, we do not 
think it is unduly harsh to require some direct evidence. ... 
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been a tendency toward a somewhat more liberal attitude 
as to strict proof,’ proof of the essential facts is still re- 
quired.” 

In connection with property acquired prior to the out- 
break of World War II, it will also have to be proven 
that the property was “regained” at some time after the 
date when war was declared,“ since, under Section 127, 
the property within a country at war with the United 
States, or under its control, is deemed to have been de- 
stroyed or seized on the date war was declared.“* That 
this is by no means an easy task is well illustrated in Ken- 
more v. Commissioner * where the value of a building in 
Vienna, destroyed by fire in 1945, was not allowed as a 
deductible loss under Section 23 (e) (3) of the Code, 
because the property was deemed to have been lost back 
in 1941 when war was declared and sufficient proof was 
not offered to show that in addition to the physical sur- 
vival of the building until the fire in 1945, ownership was 
regained after the declaration of the war. 


G 
RECOVERY OF Loss 


If, Deo volente, the satellite countries will, after all, 
give full compensation, either voluntarily or due to gov- 
ernment intervention, for the property taken away from 
the taxpayer, or if compensation is obtained from other 
sources than from the confiscating foreign country, e.g., 


“ ... We can discover no indication in the legislation or the congressional 


reports that Congress intended by enacting subsections (2) and (3) to amel- 
iorate any proof problem facing a taxpayer losing property in an enemy country 
or area prior to a declaration of war. It seems to us that, while section 127 
goes a long way towards relieving a taxpayer of troublesome proof problems, it 
does not eliminate the necessity for establishing the fact fundamental to all loss 
claims, i.e., that the taxpayer had something to lose.” 

41 Benjamin Abraham, 9 T.C. 222 (1947). 

42 Eric H. Heckett, 8 T.C. 841 (1947); Eugene D’Erbstein, P-H 1947 TC 
Mem. Dec. J 47,044 (1947) ; Leon Bloch, P-H 1947 TC Mem. Dec. § 47,101 
(1947) ; Paul Saxl, P-H 1947 TC Mem. Dec. § 47, 114 (1947) ; cited in Cohn, 
What is New and Important in Tax Benefit and War-loss Rules, 6 Inst. Feb. 
Tax. 673-80, n. 16 (1948). 

43 See Solt v. Commissioner, 19 T.C. 27 (1952). 

44 See note 39 supra. 

4518 T.C. 754 (1952). 
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through distribution of assets of the foreign country 
vested here by the United States Government, the com- 
pensation so received will show up as taxable income in 
the year when recovery is obtained “ to the extent that 
the loss originally resulted in tax benefits. 

Special problems may arise from the instances when 
such belated compensation is paid in blocked currency. 
Income in blocked currency may now be treated sepa- 
rately from general income and the tax thereon deferred 
until the money becomes free. The curious situation may 
arise, therefore, that had the expropriating government 
paid immediate total compensation to the taxpayer in 
blocked currency, the taxpayer would have had no de- 
ductible loss and no taxable income, whereas when the 
same situation is achieved subsequently there is first a 
deductible loss; the recovered loss however is not taxable 
until the compensation becomes transferable. The tax- 
payer may thus benefit temporarily by the wrong orig- 
inally done to him by a subsequently repenting govern- 
ment, which is only just and equitable. 


IV 


EFFECT OF TAX CASES ON THE LAW CONCERNING 
FOREIGN CONFISCATIONS 


Tax deduction, if and when available, affords only 
partial relief to the individual for foreign confiscation 
and is, of course, not compensation. The analogy comes 
to mind of the victim of a fire who receives no compen- 
sation through insurance or otherwise, but can deduct 
his loss from his income tax. Even this tax relief is not 
always available however since, apart from the obvious 
case where the victim of confiscation has no taxable in- 
come from which to make the deduction, the technical 
requirements of the law discussed above are not always 
met. 


46 Int, Rev, Cope § 22(b) 12; U.S. Treas. Reg. 111, § 29.22(b) (12)-1 (1950). 
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The individual can do little against the foreign gov- 
ernment to seek redress for its confiscatory actions since 
he cannot bring the foreign sovereign into an American 
court. It is the victim’s government alone which can take 
action—by negotiation, redress, even war if need be—and 
represent the interest of the individual. The Board of 
Tax Appeals stated this in the following language: 


One nation treats with the citizens of another only through 
their government. A sovereign cannot be sued in his own courts 
without his consent. His own dignity, as well as the dignity of 
the nation he represents, prevents his appearance to answer a 
suit against him in the courts of another sovereignty, except in 
performance of his obligations, by treaty or otherwise, voluntarily 
assumed. Hence a citizen of one nation wronged by the conduct 
of another nation, must seek redress through his own govern- 
ment. His sovereign must assume the responsibility of present- 
ing his claim, or it need not be considered. If this responsibility 
is assumed, the claim may be prosecuted as one nation proceeds 
against another, but not by suit in the courts, as of right, but by 
diplomacy, or if need be, by war. It rests with the sovereign 
against whom the demand is made to determine for himself what 
he will do in respect to it. He may pay or reject it; he may 
submit to arbitration, open his own courts to suit, or consent to 


be tried in the courts of another nation. All depends upon him- 
self.*? 


But even when suit against a foreign sovereign is not 
necessary and the confiscatory action comes up between 
parties before the court, it is often impossible to give re- 
lief to the injured party because of the principle that the 
courts of one country are bound to abstain from sitting in 
judgment on the acts of another government done within 
its own territory.” 


This, however, is exactly what is being done in an 
oblique way when the tax law recognizes that the tax- 


47 Emil Stern and Jules Stern, 5 B.T.A. 89 (1926), citing United States v. 
Diekelman, 92 U.S. 520 (1875). 

48“We think that, by the universal comity of nations and the established 
rules of international law, the courts of one country are bound to abstain from 
sitting in judgment on the acts of another government done within its own 
territory”. Hatch v. Baez, 7 Hun 596, 599 (N.Y. 1876), quoted by RE, op. cit 
supra note 2 at 19, as an excellent statement of the “act of state” doctrine, or 
“the rule of decision principle”, for which he gives ample examples. See par- 
ticularly the excellent article of Mann, The Sancrosanctity of the Foreign 
Act of State, 59 L.Q. Rev. 42 (1943). See Mr. Justice Clarke’s statement on 
this principle in Oetjen v. Central Leather Co., 246 U.S. 297, 303 (1918). 
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payer had suffered a loss by the foreign expropriation 
amounting to confiscation. What is being examined in 
the tax cases discussed in this article is, of course, merely 
the cold fact whether or not the taxpayer suffered a loss, 
and if the answer is in the affirmative the provisions of 
the tax law for the relief of losses become operative with- 
out regard to the circumstance that the relief implies 
“sitting in judgment” over the acts of the foreign gov- 
ernment and, in fact, condemning the foreign sovereign 
for its acts. 

It is not intimated that the tax cases discussed in this 
article have stricken a death blow to the ancient act-of- 
state doctrine, but its armor may have been perhaps 
dented, or even pierced. 





The George Washington Law Review 


Published six times a year, October, December, January, March, April, and June, by The 
George Washington University. Edited by the Faculty and Students of the Law School. 


Subscription Price, $5.00 per year $1.00 per number 
Foreign Subscriptions, $5.50 


FACULTY EDITOR IN CHIEF 
J. Forrester Davison 


ASSOCIATE FACULTY EDITOR 
Davin B. Weaver 


FACULTY BOARD OF ADVISORY EDITORS 
Joun T. Fey, Acting Dean 


O. S. CoLcLoucH Witttam Tuomas Fryer Leroy S. MERRIFIELD 

Cuarces S. Corrier Witttam T. MALLISON James OLtver Murpock 

Rosert M. Cooper Louis H. Mayo Wittiam C. Van VLECK 
Joun A. McIntire 


BOARD OF DEPARTMENTAL ADVISORY EDITORS 


Criype B. Aitcutson, Interstate Commerce 
Convor C. Henry, Patent Office Practice 
Jennincs BaltLey, Jr., Substantive Patent Law 
CuHartes Warren, Constitutional Legal History 
Cuaries D. Hamet, Taxation 


BOARD OF STUDENT EDITORS 
Eaton, Joun D., Student Editor in Chief 
Doyie, James H., Jr., Associate Editor 
Hamann, Henry F., Editorial Secretary and Patents 
Lawrence, James F., Recent Case Notes 
McPeak, Cuarzes J., Recent Case Notes 
Syxes, Ricwarp T., Recent Case Notes 
Sr. Georce, Writiam R., Librarian 


Bursiey, G. H. P. HENEVELD, L. A. Osarskt, J. P. 
Byron, G. E. Jounson, E. W. Pevtzer, V. A. 
Dantet, S. T. Kenny, R. J. Peterson, M. M. 
Erwin, C. V., Jr. Kerr, M. H. RosentHat, H. M. 
Granperry, W. A. Kipps, C. T., Jr. Sorren, M. C. 
Hammer, G. W. Kirk.ey, W. J. Turner, J. M. 
Hansen, O. McIntyre, J. B. Wess, R. 

Many, C. R. 


Tuevurer, Gary L., Business Secretary 


The Gzorce WasHincton Law Review prints matter it deems worthy of publication. No 
responsibility is assumed, however, for the soundness of views expressed. 


Business MANAGEMENT BY THE Georce WasHINGTON Law REVIEW 


[ 465] 





EDITORIAL NOTE 


THE NATURE AND EFFECT OF MAJOR SPORTS’ RE- 
STRICTIONS ON RADIO AND TELEVISION BROAD- 
CASTING RIGHTS UNDER THE SHERMAN ACT 


From their inception the inherent nature of broadcasting and tele- 
casting and their free’ availability to so large a segment of our popu- 
lation? have created numerous and divergent problems. Radio was 
cause for many years of tribulation before the present system of gov- 
ernmental control was established in 1934;? and there is a continu- 
ing criticism and discussion of program content which has extended 
into the field of television. The rise of television, which was first 
introduced to the public in 1939,° has been meteoric® since the end of 
World War II, and commensurate with this expansion have been the 


1See dissent by Commissioner E. M. Webster to Federal Communications 
Commission Order of February 8, 1950 (permitting Zenith Radio Corp. to con- 
duct phonevision transmission experimentally) wherein the traditional freedom 
from cost to the American public for radio service is described. 


2 For example, over 100 million persons saw or heard play-by-play accounts 
of the 1952 World Series baseball games. World Series, Broadcasting-Tele- 
casting Magazine, Oct. 6, 1952, p. 65. 


3 The first federal regulation of radio, the Radio-Communications Act of 
1912, 37 Star. 302 (1912), concerned with radio telegraphy, provided for the 
licensing of broadcasters by the Secretary of Commerce, but was held insuffi- 
cient to authorize licensing designed to end the technical problems of interfer- 
ence. Hoover v. Intercity Radio Co., 286 Fed. 1003 (D.C. Cir. 1923); United 
States v. Zenith Radio Corp., 12 F.2d 614 (N.D. Ill. 1926). The latter decision 
was followed by the Radio Act of 1927, 44 Strat. 1162 (1927), superseded in 
1934 by the Communications Act of 1934, 48 Star. 1064 (1934), as amended, 
47 U.S.C. §151 et seg. (1946). For discussion of these early problems see 
Waite, THE AMERICAN Rapio cc. 3, 4 (1947); SiepMANN, Rapio’s SEconD 
CuHANcE 1-14 (1946). 


4See Note, Governmental Regulation of the Program Content of Television 
Broadcasting, 19 Gro. Wasu. L. Rev. 312 (1951); Competition and TV Pro- 
gram Content, 19 U. or Cut. L. Rev. 556 (1952); Radio Program Controls: 
A Network of Inadequacy, 57 Yaué L.J. 275 (1947). 


5 CHESTER AND GARRISON, RADIO AND TELEVISION 41 et seg. (1950). 


6 At the end of World War II there were six television stations on the air; 
by January, 1950 there were 98 (the figure was artificially restricted by FCC 
action. When, in 1947, the number of applications for TV stations jumped from 
75 to more than 300, the Commission imposed a freeze on the issuance of all 
new TV licenses pending a complete review of the situation). Jd. at 42. When 
the war ended, there were 7000 receiving sets in the entire country; in early 
1950 the number exceeded 4 million. Within a year after 1947, NBC, to take 
one example, had increased its advertising time sales by 1000 per cent. Set 
manufacturers in 1947 numbered 29; early in 1950 they numbered over 100. 
In 1949 the Chairman of the FCC, Wayne Coy, predicted there would be ‘600 
to 800 stations on the air” by 1954; and Commissioner Sterling said that by the 
same year “there will be 20,000,000 sets—one for every two households.” 
SIEPMANN, Rapio, TELEVISION AND Society 318 (1950). 
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problems created.” Not the least of these have been in the legal 
field in which a new realm of “TV” law is being created.® 

One of the major legal problems which confronts TV, and radio, 
today is the right of an owner or promoter of an event to limit the use 
of the program it broadcasts. What are the legal effects of the re- 
strictions placed by the owners or promoters of an event upon the 
persons to whom and the areas in which certain programs may be 
broadcast or telecast? Since most of the current disputes have arisen 
over sporting events, and since the future of organized professional 
sports as we know them may depend upon the outcome of the settle- 
ment of these disputes, this note is chiefly concerned with the prob- 
lems incident to the sports industry. 


I 


THE PuRpPosE AND EFFECT OF RESTRICTIONS 


Radio and television stations broadcast notice that the program 
may be received and, in the case of TV, viewed only in private homes 
or similar places. Express prohibitions are added against the recep- 
tion and viewing of the televised programs in public places, particu- 
larly where admission charges may be exacted. These are the re- 
strictions invoked when the events are broadcast. More important 


are restrictive agreements promulgated by the sports clubs limiting 
the time and place in which their games may be broadcast when they 
sell the rights to broadcast or televise their sporting events to a spon- 
sor. The broadcasting station is usually only indirectly involved in 
the arrangement. The desire to restrict the place and purpose of re- 
ception of the program usually originates with the promoter and is 
imposed upon the sponsor to whom the rights have been sold. The 
promoter is vitally interested in restricting the places of reception be- 


7 The commercial use of color television and the licensing of new TV stations 
in the ultra-high frequency band with the setting aside of a percentage of these 
for noncommercial stations, have been more recent technical difficulties. CHeEs- 
TER AND GARRISON, op. cit. supra note 5, at 42. The unusual economic difficul- 
ties, i.e., high cost, td. at 43; Note, Competition and TV Program Content, 
supra note 4, at 557 n. 7, and the formation of television networks, CHESTER AND 
GARRISON, op. cit. supra note 5, at 43, are two of the more basic of the indus- 
try’s problems. Perplexities have also arisen from the widespread use of TV 
for entertainment in the home, when before its advent the public would have to 
travel to the situs to witness the event: TV Fading Movies, Broadcasting- 
Telecasting Magazine, Oct. 13, 1952, p. 69; Boxing Blackout, id. at 69, Oct. 
6, 1952; Baseball Radio, TV Headache Growing, id. at 25, Dec. 10, 1951; 
TV or Not TV ?, Washington Daily News, Nov. 10, 1952, p. 66, col. 1; Mc- 
Granery Believes TV May Bring New Anti-Trust Laws, Broadcasting-Telecast- 
ing Magazine, Aug. 18, 1952, p. 75. 

8 See Sprinc, Risks AND Ricuts IN PUBLISHING, TELEVISION, Rap1o, Mo- 
TION Pictures, ADVERTISING AND THE THEATER, c. XXV (1952); Warner, 
Rapio AND TV Law 1181 et seq. (1948). 
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cause of the possible effects upon his gate receipts. In the recent 
Walcott-Marciano fight, restrictions were even placed upon re- 
creation broadcasts after the fight was over ;* and major league base- 
ball has prevented re-creation at night of world series games.*° The 
broadcasting station is indirectly interested because any restriction 
upon reception, if it results in a higher monetary return and value to 
the sponsor and to the promoter, may create possibilities of higher 
returns for the leasing of the facilities of the station. Thus the need 
of the promoters, and of some broadcasters, to protect their economic 
positions’? is the basis** for the restrictions. 

As a result large segments of the radio and TV audience are pre- 
vented from hearing or seeing the events, and those radio or TV sta- 
tions which will not adhere to the restrictions are precluded from 
carrying the broadcasts. Two cases which challenge the right of 
athletic organizations to impose these restrictions are presently before 
the courts. In United States v. National Football League, et al.,'* 
the government is seeking to enjoin the restrictions imposed by pro- 


- See Boxing Blackout, Broadcasting-Telecasting Magazine, Oct. 6, 1952, p. 
6 


10 See 98 Cong. Rec. A3909 (June 16, 1952). 

11 See SPRING, op. cit. supra note 8, at 288 et seq. 

12 For example: in major league baseball, paid attendance, after climbing 
from 18,808,266 in 1946 to 21,313,213 in 1948, dropped to 16,607,678 in 1951; and 
minor league totals climbed from 32,704,000 in 1946 to 41,895,000 in 1949 and 
then dropped to 27,519,000, a loss of 33%, in 1951. Hearings before House 
Subcommittee On Study of Monopoly Power of the Committee On The Judi- 
ciary, Serial No. 1, Part 6, 82d Cong., Ist Sess. 1616 (1951). These latter 
figures prompted George M. Trautman, President of the National Association 
(minor league organization), to say that television’s impact upon “professional 
baseball and other sports has already generated a chilling fear in the hearts of 
most club officials.” Broadcasting-Telecasting Magazine, Dec. 10, 1951, p. 25. 

13 While the reason for NCAA restrictions on television of college football 
games may be more altruistic, its basis seems to be the same. Robert Hall, 
chairman of the NCAA television committee, warned that unrestricted televi- 
sion of college football games would “create a football aristocracy of 15 or 20 
colleges which would mean tht death of the sport.” Washington Post, Nov. 10, 
1952, p. 10, col. 1. Franny Murray, University of Pennsylvania athletic director, 
countered: “The NCAA is really very commercial at heart, because no matter 
what Hall says, the restriction on televising of college football is dictated by 
their fear of losing money at the gate.” Washington Daily News, Nov. 10, 
1952, p. 66, col. 1. The college ban on TV broadcasting, which has been 
severely criticised, see, ¢.g., Football Bossism, Broadcasting-Telecasting Maga- 
zine, May 26, 1952, p. 64, has undergone scrutiny and perhaps revision at the 
annual NCAA convention in Washington, D. C. during January, 1953, but no 
change in present policies has been announced. Since the present policy was 
attacked as an illegal boycott, Dumont Calls NCAA Video Policy ‘Boycott,’ 
Washington Post, Nov. 12, 1952, p. 29, col. 4, several proposals for increased 
coverage have been made. See Illinois Director Offers Double Feature TV 
Football Plan, Id., Nov. 20, 1952, p. 33, col. 1; Irish Seeking ‘Open’ Grid TV 
Times Herald, Nov. 19, 1952, p. 35, col. 2; Fritz Crisler Proposes Each NCAA 
District Operate Own TV Plan, Evening Star, Nov. 12, 1952, § C, p. 1, col. 6; 
‘Pay-as-You-See’ Video _ Be Weighed At NCAA Television Group Meet- 
ing, N.Y. Times, Dec. 1, 1952, p. C 28, col. 1. 

14 Civil No. 12808, E.D. Pa., Oct. 9, 1951. 
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fessional football, alleging that there is a combination in restraint of 
trade which violates Sections 1 and 3 of the Sherman Act.** Liberty 
Broadcasting System v. National League Baseball Club of Boston, 
Inc., et al.,?® is a suit based on substantially the same grounds, in which 
Liberty is seeking to enjoin the baseball clubs from preventing it 
from broadcasting any games it desires, and seeking damages for 
injuries allegedly caused by the restraints. 


II 


LeGAL ANALYSIS OF THE RESTRICTIONS IN VIEW OF THE 
CoNFLICTING Economic INTERESTS INVOLVED 


The restrictions are criticised basically on three grounds: (1) that 
the sport clubs have no protectable property interest, (2) that the 
agreements are in violation of the anti-trust laws, and (3) that they 
are in violation of established FCC policies concerning broadcasters 
and common carriers. 

First, while the point does not seem to be raised in the National 
Football League case, the right of the clubs to restrict broadcasting 
in “any” way is directly in issue in the Liberty case.” It seems to be 
the plaintiff’s position that the clubs and their members have no 
property rights which can be protected even by reasonable restraints. 
This position finds support, at least for the principle that there is no 
privacy protection, in Gautier v. Pro-Football, Inc.,.* where a half- 
time entertainer was held to have no right to prevent his act from 
being televised as part of the game program. Despite this decision 
it would seem that the individual players have a right of privacy which 
they can assign to promoters for protective restrictions.‘® Property 
rights in publicity other than the right of privacy have been sug- 
gested ;*° for example, a property right in an arena or playing field, in 
the franchise of a team, or in a promotion itself. Since no one can 
enter the sports arena to watch the event “free” without the permis- 
sion of the owners, each club obviously has the right to completely 


(1946) Stat. 209 (1890), as amended, 50 Stat. 693 (1937), 15 U.S.C. §§ 1, 3 


). 
16 Civil No. 52 C 435, N.D. Ill., Feb. 21, 1952. 

17 See {28 of the complaint in the Liberty case, supra note 16. 

18198 N.Y. Misc. 850, 99 N.Y.S. 2d 812 (N.Y. City Ct. 1950), revd, 278 
App. Div. 431, 106 N.Y.S. 2d 553 (1st Dep’t 1951); criticised in SprINc, op. 
cit. supra note 8, at 291. 

19 See SPRING, ibid. 

20 Cf. Haelan Laboratories, Inc. v. Toppa Chewing Gum, Inc., 21 U.S.L. 
WEEK 2414 (2d Cir. Feb. 16, 1953) which held that a baseball player has an 
assignable right of publicity in his photograph, because “This right of publicity 
would usually yield them no money unless it could be made the subject of an 
exclusive grant which barred any other advertiser from using their picture.” 
See also SPRING, op. cit. supra note 8, at 295. 
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ban the broadcasting or telecasting of its games. Without resorting 
to the more tenuous basis suggested above as protectable rights, the 
promoter of an athletic event conducted in a restricted enclosure has 
an exclusive property right in a play-by-play description of such event 
which extends to telecasts made outside the restricted enclosure.** 
When permission is granted to broadcast or telecast the event under 
certain restrictions, does such a broadcast to the general public con- 
stitute a general publication with a consequent loss of common law 
property rights, or is it only a limited publication? Since the notice 
of restricted use is a manifestation of the promoter’s desire to limit 
the publication by reserving the broadcasting rights therein, the no- 
tice is a fact to be considered in determining whether the broadcasts 
are of only limited publication. However, the test of intent is un- 
satisfactory, since the courts in several cases have disregarded such 
restrictions.2* Dictum in the Uproar case is cited in support of 
limited publication.** There it was held that rendering performances 
before a radio microphone was not abandonment of ownership to the 
property rights by the proprietors or a dedication of them to the pub- 
lic at large. While the question is not free from doubt, it would not 
be unreasonable to conclude that broadcasting or telecasting a sports 
event would not be found to be a general publication as to all persons 
today. 

If we conclude that there is an interest which can be protected by 
restricted use, it becomes necessary, secondly, to determine whether 
the restrictions violate the Sherman Act.** This act “lays down gen- 
eral standards for the judicial adjustment of the relations between 
powerful business enterprises and the rest of the community . 

{to limit] their ability to dominate their particular industry and the 
welfare of consumers.” *° 

The parties immediately concerned in these disputes are: the 
sports industry, radio and TV broadcasters, and the public. While 
some broadcasters may benefit from the restrictions, as pointed out, 
the greater number which are not permitted to broadcast the events 


21 See Pittsburgh Athletic Co. v. KQV Broadcasting Co., 24 F. Supp. 490 
(W.D. Pa. 1938) ; Twentieth Century Sporting Club, Inc. v. Trans-radio Press 
Service, Inc., 165 N.Y. Misc. 71, 300 N.Y. Supp. 159 (Sup. Ct. 1937) ; Rudolph 
Mayer Pictures, Inc. v. Pathe News Inc., 235 App. Div. 774, 255 N.Y. Supp. 
1016 (1st Dep’t 1932) ; and WarNeErR, Rapio AND TELEVISION Law 1166 (1948). 

22 WARNER, Op. cit. supra note 21, at 1157. 

23 Uproar Co. v. National Broadcasting Co., 8 F. Supp. 358, 362 (D. Mass. 
1934), aff'd, 81 F.2d 373 (lst Cir. 1936), cert. denied, 298 U.S. 670 (1936). 
Cited for approval of the proposition stated in the note in RCA Mfg. Co. v. 
Whiteman, 114 F.2d 86 (2d Cir. 1940), cert. denied, 311 U.S. 712 (1941). See 
also WARNER, op. cit. supra note 21, at 1157 et seq. 

24 See note 15 supra. 

252 CHAFEE, GOVERNMENT AND Mass CoMMUNICATIONS 538 (1947). 
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have, principally, their own interests to protect, as is the case with 
the sports industry; yet the interests of the public are involved in the 
positions of both. The public is interested in the greatest availability 
of broadcasting coverage, but is also interested in the continuance of 
minor league baseball,** for instance, or any other sport. The public 
is on both sides. 

“We might . . . describe our system [of broadcasting] as involv- 
ing a triangular relationship comprising the industry, the FCC, and 
the listening public. The public constitutes the base of the triangle.”*7 
Since “the right of the public to radio service is superior to the right 
of any individual to use the ether,”’** it is necessary to determine which 
phase of the public interest is protected by the Sherman Act. Some 
of the alleged effects of the restrictions on the public are: 


(a) To boycott various radio and television stations . . . and 
thereby to prevent them from satisfying the widespread public 
demand for broadcasts and telecasts of professional football 
games ; 

(b) To deny to members of the public in various cities lo- 
cated throughout the United States the opportunity to see and 
hear reproductions of professional football games by means of ra- 
dio and television; and 

(c) To restrain trade and commerce in the broadcasting and 
telecasting of professional football games.*® 


Allegation “c” represents the public interest as involved in the main- 
tenance of freedom of competition which has been sought to be pro- 
tected by Congress*® and the courts. 

In actions brought under the Sherman Act,** whether by an injured 
individual suing under Section 15,°* or by the Government, the only 
element of the public interest which is protected is the interest in 
freedom of competition. There has never been any suggestion that 


26 “Baseball is commonly called America’s national pastime. Ever since its 
inception over 100 years ago, the game has held a favored position among the 
American people, both as a participant sport and as a spectator amusement.” 
It is much greater than organized baseball which is only fifty leagues and per- 
haps three or four hundred clubs. Baseball is a thousand leagues with tens of 
thousands of clubs and millions of players and tens of millions of spectators. 
H. R. Rep. No. 2002, 82d Cong. Ist Sess. 7, 8 (1952). 

27 SIEPMANN, Rapio, TELEVISION AND Society 69 (1950). 

28 CHESTER AND GARRISON, RADIO AND TELEVISION 111 (1950). 

29 See complaint in the National Football League case, supra note 14, at 5. 

30 See the Sherman Act, 26 Stat. 209 (1890), as amended, 15 U.S.C. §§ 1-7 
(1946) ; and the Clayton Act, 38 Strat. 730-732, 734, 736, 740 (1914), 15 U.S.C. 
§§ 12-27 (1946). 

31 [bid 


32 In such private actions violation of the anti-trust laws by the promoter may 
be set up as a defense. See Lockhart, Violation of the Anti-Trust Laws As A 
Defense In Civil Actions, 31 Minn. L. Rev. 307 (1947). “May defendant de- 
feat such an action by showing that the plaintiff’s ‘right’ is so connected with 
his violation of the anti-trust laws that to grant the relief sought will assist the 
plaintiff in his illegal practices or in reaping its fruits?” Ibid. 
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the Act protects public interest in merely having available more varie- 
ties of a product or being able to see or hear more sports events 
broadcast in interstate commerce as such, nor that the Act protects 
the public interest in the continuance of sports events. Thus it should 
be noted at the outset that the public interest which the law protects 
is limited to the maintenance of competition in interstate commerce, 
and if other aspects of the “public interest” fall within this specific 
protection, they should be considered incidental thereto. 

The business of professional sports must constitute engaging in 
interstate commerce or at least have sufficient impact** thereon to 
bring the restraint within the scope of the Act. There can be no 
serious dispute that the broadcasting and telecasting of professional 
sports events is interstate trade and commerce ;** and that part of the 
sports business which involves the sale of privileges for the interstate 
transmission of their games would seem to be in interstate commerce*® 
whether the game itself is or not.** The Sherman Act consistently 
has been applied to intrastate activities which affect interstate com- 
merce.**? Viewed in any light, therefore, the restraints imposed or 
alleged to be imposed fall within the scope of the Sherman Act. 

Since the Act protects competition this element must also be pres- 
ent.** The courts seem to assume its existence,**® but regardless, the 
essential competition is that which is sought to be established, i.e., the 
competition of the various broadcasts and broadcasters, and of various 
team games, just as other entertainment programs compete for lis- 
teners and viewers. It would also seem that the conflicting interests 
are competing: radio and TV broadcasts competing with “live” 
games for the fan’s patronage. The essential reason for the restric- 
tions is the elimination of the effects of this competition. 

Assuming that the restrictions are subject to the Act, are they re- 
straints condemned by law? Early in the enforcement of the Act, it 

33 See Mandeville Island Farms, Inc. v. American Crystal Sugar Co., 334 
U.S. 219 (1948); United States v. Frankfort Distilleries, Inc., 324 U.S. 293 


(1945) ; Reich, The Entertainment Industry and The Federal Antitrust Laws, 
20 So. Catir. L. Rev. 1 (1946). 

34 National Broadcasting Co. v. United States, 319 U.S. 190 (1943) ; Federal 
Radio Commission vy. Nelson Brothers Bond & Mortgage Co., U.S. 266, 279 
(1933) ; Allen B. Dumont Laboratories vy. Carroll, 184 F.2d 153 (3d Cir. 1950), 
cert. denied, 340 U.S. 929 (1951). 

35 See Gardella v. Chandler, 172 F.2d 402 (2d Cir. 1949). Comment, Topkis, 
Monopoly In Professional Sports, 58 Yaue L.J. 691 (1949). 
ase Baseball Club of Baltimore v. National League, 259 U.S. 200 

37 In United States v. Women’s Sportswear Mfr’s Ass’n, 336 U.S. 460, 464 
(1949), the court struck down a conspiracy among local stitching contractors 
not to deal with certain dress manufacturers, stating: “If it is interstate com- 
merce that feels the pinch, it does not matter how local the operation which 
applies the squeeze.” 

(isa Paramount Famous Laskey Corp. v. United States, 282 U.S. 30, 43 

39 See WarNER, RapIO AND TV Law 1171 (1948). 
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was decided that only “unreasonable” restraints of trade are prohib- 
ited by Section 1.*° Later, however, to limit the application of this 
doctrine, the rule that certain practices are “illegal per se” was de- 
veloped by the courts.*? All contracts or acts which were unreason- 
ably restrictive of competitive conditions, either from the nature or 
character of the contract or act or by virtue of their intent, could be 
treated as illegal under this doctrine. This doctrine is commonly 
illustrated by practices of “price fixing,”*? “boycotting,”’** “tie-in” 
sales under Section 3 of the Clayton Act,** and of “exclusive deal- 
ing.”*® The common law rule of reason applied only to covenants in 
restraint of trade which were ancillary to the main purpose of a law- 
ful contract. The covenants were required to be necessary, and no 
more than sufficient, to protect the covenantee in the enjoyment of 
the legitimate fruits of the contract. A naked restraint agreement 
among competitors was considered barren of such a main lawful pur- 
pose since its sole purpose was to avoid competition.*® These guides 
are used today to determine whether a restraint is unreasonable. 


The true test of legality is whether the restraint imposed is 
such as merely regulates and perhaps thereby promotes compe- 
tition, or whether it is such as may suppress or even destroy 
competition. To determine that question the court must ordin- 
arily consider the facts peculiar to the business to which the 
restraint is applied; . . . the nature of the restraint, and its 
effect. . . . The history of the restraint, the evil believed to 
exist, the reason for adopting the particular remedy, the purpose 
or end sought to be attained, are all relevant facts.** 


III 


RADIO AND TELEVISION BROADCASTERS AND THE SPORTS INDUSTRY: 
RELEVANT Facts 


A 
The Broadcasting Industry 


The interests opposing the sports industry are represented by 
those radio or TV broadcasters who wish to carry as complete cover- 


49 See Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 59 
(1911) ; United States v. American Tobacco Co., 221 U.S. 106, 179, 180 (1911). 
41 See United States v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 327 et 
seq. (1896) ; United States v. Trenton Potteries Co., 273 U.S. 392, 396 (1926). 

42 Id. at 398. 

43 Fashion Originators’ Guild vy. FTC, 312 U.S. 457, 468 (1941). 

44 International Salt Co. v. United States, 332 U.S. 392 (1947). 

45 Standard Oil Co. v. United States, 337 U.S. 293 (1949). 

46 United States vy. Addyston Pipe & Steel Co., 85 Fed. 271, 282 (6th Cir. 
1898), aff'd, 175 U.S. 211 (1899). See Oppenheim, Federal Anti-Trust Legis- 
lation: Guideposts To A Revised National Anti-Trust Policy, 50 Micu. L. 
Rev. 1139, 1148 (1952). 

47 Board of Trade v. United States, 246 U.S. 231, 238 (1918). 
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age of major sporting events as possible without imposition of restric- 
tions on the time and place of the broadcasts. At present the Liberty 
Broadcasting System seems to be the only major network** or organ- 
ization representing broadcasters which has refused to agree to a 
continued imposition of the sports restrictions. Liberty was organ- 
ized and maintained principally as a baseball network, and since 1948 
has featured the broadcast of a baseball game known as the “Game 
of the Day,” which is the broadcast of that game between two teams 
in either the American or National League having in Liberty’s opin- 
ion the greatest interest to the followers of baseball on that particular 
day. In 1952 when only three major league teams would sign for 
Liberty coverage, Liberty, asserting that its revenues were obtained 
in large part from its “Game of the Day,” said it was forced to dis- 
continue the program because of the league restrictions*® and filed 
suit®® for $12,000,000 against 13 of the 16 major league teams, later 
joining the Western Union Telegraph Company as a defendant.** 
While this financial interest of the radio-TV industry of broadcast- 
ing as many events as possible conflicts with that of the sports indus- 
try, there appears to be a possible conflict of profit motives within the 
broadcasting field. The desire to have more sports programs would 
seem to conflict with the desire for larger revenue which sponsors are 
willing to pay for fewer games, since with many games their monopoly 
aspects are dissipated and thereby the prospective audience for adver- 
tising is diminished. 
B 
The Sports Industry 


If the athletic teams allow complete coverage, i.e., broadcasting and 
telecasting of all games into areas in which another team is playing 
during the period of its game, attendance and, as a consequence, the 
profitable concession enterprises will suffer. In baseball, protection 
is given to both major and minor league teams by preventing the 
broadcasting of major league games in other major league and minor 


48 The Mutual Broadcasting System, says Gordon McLendon, president of 
LBS, has been allowed to remain in the field because it is less dependent upon 
baseball and is obligated to baseball by its exclusive All Star Game and World 
Series contracts. See 98 Cong. Rec. A3909 (June 16, 1952). 

4° The alleged effects of the restrictions were that Liberty could not carry a 
night game, a Sunday game, or any games at all at any time within a fifty mile 
radius of a major league city, and could not carry any major league games at 
anytime in the midwest, north and northeast. See Explanation Of Conspiracy By 
Major Leagues To Restrain Competition With Their Owned And Operated 
“Club Networks,” an undated release by Liberty Broadcasting System, p. 2. 

50 See complaint in Liberty case, supra note 16. 

51 On the ground that Western Union has conspired with the other defend- 
ants to prevent Liberty from purchasing the official scorer’s account of ball 
games played in the defendants’ parks. 
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league areas during the period in which games are being played.** 
Professional football protects its gate receipts by imposing similar re- 
strictions which prevent any team from broadcasting and telecasting 
into the “home territory” of any other team while the latter is playing 
or has its own TV or radio broadcast in its area.** 

In addition to preventing loss of gate receipts, the teams restrict 
their broadcasting to prevent diminution of the price for which they 
can sell sponsors the broadcasting rights to their games, and, it is 


52 The restrictions imposed by professional baseball, which are alleged to have 
been rescinded effective October 8, 1951, were adopted effective December 7, 
1946, and were known as Major League Rule 1 (d). It provided in part: 

“BRoapcasTInG. (d) (1) Each Major League Club shall have the exclusive 
right freely to authorize a broadcast .. . of games played in its home park, ex- 
cept that a Major League club shall not authorize a broadcast of such games to 
be made from a station located outside its home territory and within the home 
territory of another Major or Minor League club during the time that such 
other club is playing a home game, .... 

“TELECASTING. (2) Each Major League club shall have the exclusive right 
freely to authorize a telecast . . . of games played in its home park, except 
that a Major League Club shall not authorize a telecast of such games to be 
made from a station located outside its home territory and within the home ter- 
ritory of another Major or Minor League Club during the time that (a) a home 
game of such other club is being played or (b) its away-from-home game is 
being telecast from any television station . . . located within the home territory 
of such other club,.... 


“(5) The words ‘home territory’ shall mean and include, with respect to any 
baseball club, the territory included within the circumference of a circle having 
. radius of fifty (50) miles, with its center at the baseball park of such baseball 
club. 

“For the purposes of this rule, the phrase ‘during the time,’ as applied to the 
playing of a home game or the telecast of an away-from-home game, shall mean 
a period of time commencing thirty (30) minutes before the commencement of 
such game and continuing for three and a half (3%) hours in the case of a 
single game, and for five and a half (5!2) hours in the case of a double header.” 

53 Article X of the Constitution and By-laws of the National Football League 
is analagous to the provisions imposed by baseball: 

“Section 2: 


(a) Subject to the limitations herein set forth, teams participating in any 
game, are authorized to telecast and broadcast the same; 

(b) No club shall cause or permit a game in which it is engaged, to be tele- 
cast or broadcast into any area included within the home territory of 
any other club, without the consent of such other club, on the day that 
such other club is: 

(i) engaged in playing a game at home or 
(ii) engaged in playing a game away from home, and causing or per- 
mitting telecast or broadcast of that game within its home territory. 


“Section 3: Each League club hereby grants to each other League club, when 
such other club is the visiting club, the right to telecast and broadcast games in 
which the visiting club participates, . . 


“Section 9: Territorial rights will be 75 miles from the limit of the League 
city and where League cities are within 100 miles of each other, then half the 
distance between the two cities, ... .” 





476 THE GEORGE WASHINGTON LAW REVIEW 


alleged,** to protect their “club networks” (by agreement not to 
broadcast into the area covered by the broadcasting stations in the 
minor league team territory). For example, if a game between two 
teams contending for the league title is allowed to be broadcast into 
an area of a team which is in last place, or if a major league game is 
permitted to be broadcast into a minor league team area while that 
minor league game is being broadcast, stations and sponsors would 
not pay as much for the local game as they would if it had no com- 
petition. 

In order to improve its financial position a team must be winning 
or be a contender among the winning teams. Obviously, however, 
only one team can win the title. Consequently, to the degree that they 
trail the title-winning team, the other contenders are at a financial and 
competitive disadvantage in succeeding playing seasons, because they 
are left with smaller shares of league attendance.** The analysis of 
conflicting motives made by the House Monopoly Subcommittee in 
its report®® on organized baseball assumes that a league in fact de- 
sires equal playing competition among its members to secure better 
attendance and better future prospects for all clubs in the league. 


The conclusion is inevitable that there are two competing mo- 
tives between the individual club and the league of which it is a 
member. The individual club, looking to immediate pennants 
and profits, is interested in acquiring as powerful a team as it can. 
For clubs with poor franchises or weak teams, this would indi- 
cate that they would favor rules restricting the power of money 
to acquire new players. Clubs with the richer franchises or 
stronger teams would tend to favor a complete absence of re- 
straints so that they could use their financial advantage to acquire 
winning teams in the future. On the other hand, the league, 
looking to the success of all eight of its members, would favor 
rules which equalize the playing strength of all its clubs.” 


Analagous to rules which equalize the playing strength®® of its 
members, the leagues would seem to desire equalization of competi- 
tion of receipts from radio-TV broadcasting. All restrictions, both 
upon players and broadcasters, stem from the nature of the business 


54 See complaint in the Liberty case, supra note 16, at 9, 12; 98 Cong. Rec. 
A3909 (June 16, 1952) ; Liberty release, supra note 49, at 4 et seq. 

55 H. R. Rep. No. 2002, supra note 26, at 104. 

56 Td. at 103 et seq. 

57 Td. at 105. 

58 “Organized baseball has used several different approaches in its attempt to 
equalize competition. These include (1) the reserve rule, (2) player limits, (3) 
preference to weaker clubs in the waiver and draft rules, (4) division of gate 
receipts between home and visiting club, and (5) player salary limits. Jbid. The 
report concludes that “(N)ot only has baseball law progressively failed to ac- 


—e of competition, but also it has actively thwarted this objective. 
d. at 107. 
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of professional sports. An examination of its economic structure re- 
veals that there are three major sources of revenue for professional 
teams: gate receipts, concessions, and radio and television rights. 
All are keyed to the maintenance of competition on the ball field.*° 
The first two sources depend upon the size of attendance, which in 
turn depends largely upon the keenness of competition between the 
two teams involved. Radio and TV receipts also depend in large 
part upon public interest in the games or events and the equality of 
competition in those events. As a result, athletic teams are both part- 
ners and competitors: partners because cooperation is essential for 
the exhibition of the games; competitors because the success of those 
games depends upon the earnest desire by both home and visiting 
team to get the better of its opponent. Speaking of this situation 
as a peculiar and distinguishing feature of the sports industry, the 
Report on Organized Baseball stated : 


This feature, in the eyes of most witnesses, distinguished . . . 
professional team sports from other industries. 

Testified Ford C. Frick, present commissioner of baseball : 

Professional baseball entertains the public by the playing of a 
prearranged regular schedule of league games between indepen- 
dently owned clubs. The public interest and patronage . . . de- 
mands first a good contest on the field and good competition 
among the clubs in the league, and, secondly, the unquestionable 
integrity and honesty of the game and its participants. Without 
such . . . public patronage will be lost and professional baseball, 
as a means of livelihood for thousands, will cease to exist. 

Baseball clubs . . . are both competitors on the field and 
partners in business. Ordinary industry does not face the prob- 
lem of this dual relationship. In baseball competition is the end 
in itself. What the public . . . demands is a competitive con- 
test. To excite interest the contest must be reasonably equal and 


uncertain as to result. This feature alone distinguishes baseball 
from ordinary industry.™ 


Thus, with knowledge that the livelihood of their peculiar industry 
depended upon “competition” on the playing field and cooperation in 
the “competition” for the public patronage, and with knowledge of 
the serious drawbacks® to organization created by this dual compe- 
tition, the economic organization of organized baseball, which has 
largely been adopted by professional football, has developed com- 
promises: in order to preserve the integrity of the game, competing 
clubs are independently owned; in an effort to obtain a measure of 


59 Td. at 86, 87. 
6° Td. at 87. 

61 [bid. 

62 Ibid. 
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equality of competition on the field, these teams are parties to a series 
of agreements which regulate their competition in “the market place.”** 
Two teams are essential to each game and independent action by one 
club to establish rights to the proceeds of games is impossible because 
of the interdependence of each upon the others.** This organization 
would seem to be without parallel in the American economy, and in 
determining the legality of its restrictions on broadcasting and tele- 
vision this unique dependence of competitors must be remembered. 
Viewed in this manner, what is the legal significance of these re- 
straints ? 

First, the agreements not to sell or broadcast games within each 
other’s allotted “home territories”® during a specified period of time 
would seem to be a division of marketing areas (protected territory 
free from competition with other clubs or radio and TV programs of 
these other clubs), illegal in other situations under the Sherman Act® 
as well as at common law. Second, the agreements seem to bind 





83 [bid. 


64 See discussion of present dispute over division of TV receipts between the 
home and visiting teams. Povich, This Morning, The Washington Post, Dec. 
6, 1952, p. 12, col. 1; and Indians, Yanks Cut Browns Off in TV and Radio, 
The Washington Post, Feb. 11, 1953, p. 16, col. 3. 

65 See notes 52, 53 supra. 


66 United States v. National Lead Co., 63 F. Supp. 513, 523 (S.D.N.Y. 1945), 
aff'd, 332 U.S. 319 (1947) ; United States v. Timken Roller Bearing Co., 83 F 
Supp. 284, 307 (N.D. Ohio 1949), aff'd, 341 U.S. 593 (1951). 

67 In United States v. Addyston Pipe & Steel Co., supra note 46, much cited 
as an example of illegality per se, while Judge Taft rejected the contention that 
division of territories and price fixing agreements were reasonable, he did so 
because at common law the question of reasonableness was not open to the 
courts with reference to such a contract. He said, at 291, “the association of 
the defendants, . . . however great the necessity for curbing themselves by joint 
agreement from committing financial suicide by ill-advised competition,” the 
restraints were void at common law “because in restraint of trade, and tending 
to a monopoly.” But he added, “the facts of the case do not require us to go so 
far as this, for they show that the attempted justification of the association on 
the grounds stated is without foundation.” The cases in note 66 supra, how- 
ever, have held that division of territory is illegal per se. 

Competitors who combine in a refusal to sell to certain classes of persons do 
so at their own peril, for group boycott has been so consistently condemned as to 
suggest illegality per se. The Supreme Court has only once upheld an agree- 
ment by which competitors mutually limited their right to sell, but this was in 
view of serious economic circumstances in the Appalachian coal area. (Such 
circumstances might be found in the sports cases). It has been suggested that 
the practice of refusing to sell has not been outlawed beyond redemption. An 
analysis of cases often cited to show the per se illegality has indicated that there 
were grounds other than the boycott aspects upon which the court based its 
opinions. Comment, Refusals To Sell and Public Control of Competition, 58 
Yare L.J. 1121 (1949). Nevertheless, it is pointed out in the comment cited 
that it is extremely doubtful that such boycotts would be upheld. For example, 
in American Federation of Tobacco Growers, Inc. v. Neal, 183 F.2d 869, (4th 
Cir. 1950), the court rejected defendant’s contention that the restraints em- 
ployed were reasonable; “. . . it is a sufficient answer that the effect of the ac- 
tion . . . was to exclude a competitor from a substantial market in interstate 
commerce; and it is well settled that such exclusion is unreasonable per se. . . .” 
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the clubs not to sell to a specified class of persons, a stipulation 
declared illegal where the ordinary forces of competition were at 
work.®* If the courts conclude that the defendants’ restrictions in 
the instant cases are illegal per se, of course they will not consider the 
question of reasonableness. However, because of the nature of the 
sports industry described herein these facts would seem to present an 
ideal case in which to apply the rule of reason. If so, the courts may 
find that the resulting hardship to the sports’ interests, because of the 
dual role of competition and the dependence of each club upon the 
other, would be so great that it would be unreasonable to strike the 
restrictions, at least as between the teams of the same league. And, 
while the industry is unique, there are analogies which may be drawn 
to valid restrictive covenants ancillary to the main purposes of a 
lawful contract in other business enterprises. The teams are partners 
for some purposes, and the radio-TV rights which they sell are in 
competition with the main business of playing “live” games. “Agree- 
ments . . . (3) by a partner pending the partnership not to do any- 
thing to interfere, by competition or otherwise, with the business of 
the firm,”®* or agreements ‘“‘(4) by the buyer of property not to use 
the same in competition with the business retained by the seller,”’° 
are examples of valid restrictions. An important analogy would 
seem to be the decision in United States v. Paramount Pictures, Inc., 
et al.,"* in which time limitations (clearances) stipulated in contracts, 
which must elapse between runs of the same feature picture within 
a particular area or in specified theaters, were permitted as reasonable 
restraints provided they are reasonable as to time, space and other 
criteria not applicable here. 

Whether the attempted restriction of broadcasting and telecasting 
throughout large areas of the United States, which seems to be the 
case when minor league areas are included in the restrictions of the 
major leagues, is reasonable, presents a more serious question of 





68 United States v. Columbia Steel, 334 U.S. 495, 522 (1948). Agreements 
may be stricken as an unreasonable restraint of trade where the buyer agrees 
to sell only to dealers approved by the original seller, United States v. Bausch 
& Lomb, 321 U.S. 707 (1944), and where the terms and conditions of resale 
are fixed in order to give the original seller such control of his distribution 
system that he can control prices and prevent competition. See United States 
v. Masonite Corp., 316 U.S. 265 (1942). Refusal to sell may be condemned as 
an attempt to extend monopoly powers under §2 of the Sherman Act. East- 
man Kodak Co. of New York v. Southern Photo Materials Co., 273 U.S. 359 
(1927) ; and the monopoly need only be control of a small portion of the market. 
See Mandeville Island Farms, Inc. v. American Crystal Sugar Co., supra note 
33, at 235, 236; Kirkpatrick, Commercial Boycotts As Per Se Violations of the 
Sherman Act, 10 Gro. Wasn. L. Rev. 302 (1942). 

69 See Addyston case, supra note 46, at 271, 281, 282. 

70 Jd. at 281. 

71 334 U.S. 131, 145 (1948). 
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fact. In this case the teams could only be considered “partners” in 
the same organization for the purpose of developing future major 
league players. While this source of talent is an important considera- 
tion to baseball, there would seem to be a distinguishable interest 
between the major and minor league in respect to the reasonableness 
of major league restrictions extending to cover minor league territory. 
Such a distinction could be based upon the fact that the argument of 
the necessity for cooperation among teams fails when extended to in- 
clude agreements between major and minor leagues. The leagues are 
not dependent upon one another. 

Finally, the public interest in the restrictions has been used to at- 
tempt to invoke the jurisdiction of the Federal Communications Com- 
mission. Under the authority of the Communications Act of 1934? 
the FCC regulates radio and television, which regulation includes the 
maintenance of competition in the broadcasting field’* and whatever 
regulation there is of program content."* “The touchstone provided 
by Congress [to guide the Commission in ascertaining who shall oper- 
ate the facilities of broadcasting] was the ‘public interest, convenience, 
or necessity,’ a criterion which ‘is as concrete as the complicated fac- 
tors for judgment in such a field of delegated authority permit.’ 

The ‘public interest’ to be served under the Communications Act is 
thus the interest of the listening public in ‘the larger and more effec- 
tive use of radio.’”’** However, the Act does not try to regulate the 
business or business associations of a licensee. The FCC is not given 
supervisory control of the programs, of business management or of 
policy.** Authority does extend to prevent territorial exclusivity in 
network affiliations whereby the network bound itself in its affiliation 
agreements not to sell programs to any other station in the same 
area."* The effect of these provisions, designed to protect the affiliate 
from the competition of other stations serving the same territory, was 
to deprive the listening public of many programs that might otherwise 
be available.** Analagous to this authority would seem to be authority 


72 48 Star. 1064 (1934), as amended, 47 U.S.C. §§ 151 et seq. (1946). 

73 See CHESTER AND GARRISON, Rapio AND TELEVISION 71 (1950). 

74 See Conrad, Economic Aspects of Radio Regulation, 34 Va. L. Rev. 283, 
294 (1948). 

75 National Broadcasting Co. v. United States, 319 U.S. 190, 216 (1943). 

76 FCC y. Sanders Brothers Radio Station, 309 U.S. 470, 475 (1940). 

77 National Broadcasting case, supra note 75, at 218. 

78 The court, at 218, quoted in part the Commission report on chain broad- 
casting which concluded that: “It is not in the public interest for the listening 
audience in an area to be deprived of network programs not carried by one 
station where other stations in that area are ready and willing to broadcast the 
program. It is as much against the public interest for a network affiliate to 
enter into a contractual arrangement which prevents another station from 
carrying a network program as it would be for it to drown out that program 
by electrical interference. . . . With the number of radio channels limited by 
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to prevent networks or stations from entering into exclusive contracts 
which deprive the public of listening to and viewing sports events 
when the purpose of such contracts is to protect the clubs and the 
club-owned stations from competition. Under this assumption Lib- 
erty’s president, Gordon McLendon, believes that the jurisdiction of 
the FCC could be invoked in these disputes on at least two points."® 
First, he alleges that permitting “Western Union, a common carrier, 
to contract with organized baseball, restricting its transmission of 
play-by-play accounts to those radio stations complying with baseball’s 
restrictions is against all principles of unrestricted service traditionally 
applying to common carriers.” Second, he said that “the exclusive 
contracts for the broadcast of sporting events and special events now 
made . . . by many networks and stations with the promoters and 
so called owners of the news . . . operate in opposition to the Com- 
mission’s announced policy of permitting no exclusive contract re- 
lating to dissemination of the news.” 

It should also be pointed out that Section 311 of the Communica- 
tions Act, by authorizing the FCC to withhold broadcasting licenses 
from persons who have been convicted of violating the anti-trust laws, 
does not imply that, in the absence of such conviction, conduct of the 
applicant amounting to such violation may not be considered by the 
Commission in determining whether the granting or renewing of his 
license would be contrary to the “public interest.”*° Thus the Com- 
mission might find it within its jurisdiction to promulgate regulations 
preventing broadcasters from entering into broadcast agreements 
which provide unreasonable restraints upon the broadcasting or tele- 
casting of sports events. 

In conclusion, the problem may be succinctly stated in these terms. 
First, if the promoters do not broadcast or telecast at all, the FCC 
has no jurisdiction to require such broadcasts. Second, if the promot- 
ers do broadcast their games, they seem to have a protectable property 





natural factors, the public interest demands that those who are entrusted with 
the available channels shall make the fullest and most effective use of them. 
If a licensee enters into a contract with a network organization which limits his 
ability to make the best use of the radio facility assigned him, he is not serving 
the public interest... . The net effect [of the practices disclosed by the investi- 
gation] has been that broadcasting service has been maintained at a level below 
that possible under a system of free competition. Having so found, we would 
remiss in our statutory duty of encouraging ‘the larger and more effective use 
of radio in the public interest’ if we were to grant licenses to persons who per- 
sist in these practices.” 

79 See LBS’ McLendon Asks FCC Aid on Restrictions, Broadcasting-Tele- 
casting Magazine, Aug. 18, 1952, p. 26. McLendon proposes that the commis- 
sion act to promulgate a rule which “would operate to prohibit any radio net- 
work and/or station from operating against the public interest by presenting 
inferior coverage of any sporting event or special event... .” 

80 See National Broadcasting Co. decision, supra note 75. 
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right in them which is not destroyed by limited broadcasts. In es- 
sence, the promoter creates the potential for competition when he de- 
cides to broadcast in a limited manner; and he tries to avoid the 
effects of this competition by the restraints which he places on his 
broadcasts. Thus the problem which the courts or the FCC must 
decide is whether the promoter, in attempting to increase his economic 
gain, can be permitted to limit and thereby restrain competition. It 
would seem that either under the Sherman Act or under the jurisdic- 
tion of the FCC the public interest in competition and the economic 
interests of the sports clubs may be protected by permitting sports 
industry restraints reasonable as to time and area analagous to those 
upheld in the Paramount case. 

Regardless of the outcome—whether the restrictions are upheld 
in toto, declared illegal, or modified*'—there are other suggested 
solutions to the problem. 

One solution, at least for a part of the sports industry, would be 
use of the forms of subscription television,*? the sale of TV programs 
in the home. Thus far these systems have only been tested experi- 
mentally and the final decision rests with the FCC. This, of course, 
would only aggravate the minor league problems, and would not alle- 
viate the position of broadcasters such as Liberty. Other alternatives 
include theater television of games just as is the present practice for 
boxing events, provided limited restrictions are permitted, and more 
radio and TV coverage “free” to the public but at higher cost to 
sponsors. This would seem to have the effect of either increasing the 
revenue from broadcasting rights to compensate for gate losses, or 
causing little increase in the coverage because it will not be profitable 
for sponsors to carry the games at the increased cost, hence maintain- 
ing gate receipts. Lastly, Congress could provide exemptions from 
the anti-trust laws for professional sports; and this may be the even- 
tual solution, especially if the courts fail to uphold the restrictions. 

Rosert F. Sac te. 


81 For use of the consent decree see Oppenheim, supra note 46; Sturges, Op- 
eration of the Consent Decree In the Motion Picture Industry, 51 Yare L. J. 
1175 (1942). 

82 See Note, Competition and TV Program Content, 19 Univ. Cui. L. Rev. 
556, 568 (1952); Seventeenth Annual Report of the Federal Communications 
Commission (1951). 
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ADMIRALTY—RIGHT TO JuRY TRIAL IN SuIT FOR MAINTENANCE 
AND CURE ON THE GREAT LAKES.—While working on respondent’s 
vessel libellant fell and allegedly suffered injury to his shins, back and 
knees plus aggravation of a pre-existing arthritic condition. In his 
libel in the district court he sought an award for maintenance and 
cure, past and future. He demanded a jury trial pursuant to the Act 
of February 26, 1845, 5 Strat. 726, as amended, 28 U.S.C. § 1873 
(Supp. 1952). Respondent’s exception to the demand on the ground 
that it was contrary to admiralty law was sustained, the case was 
heard without a jury, and the libel dismissed on the merits. Libel- 
lant appealed, assigning as one ground of error the denial of his right 
to jury trial. Held, affirmed; the right to jury trial granted by the 
statute is not constitutional in origin; a suit for maintenance and cure 
is not a matter of contract or tort within the meaning of the statute, 
precluding libellant’s claim of right to jury trial. Muller v. Standard 
Oil Company, 199 F.2d 457 (7th Cir. 1952). 

Proceedings in admiralty suits in the district courts are governed 
by the principles, rules and usages of courts of admiralty, except when 
otherwise provided by statute or by rules of court made pursuant 
thereto. Act of March 3, 1911, 36 Srar. 1167 (1911), 28 U.S.C. 
§723 (1946). From the beginning, our government, in adopting a 
fundamental principle of admiralty law, has recognized that there is 
no constitutional right to jury trial in civil cases in admiralty. Judi- 
ciary Act of 1789, 1 Stat. 77; cf. The United States v. La Vengeance, 
3 Dall. 297 (U.S. 1796). Libellant in the instant case based his 
claim to a jury trial on a statutory exception to the general admiralty 
rule in the Act of February 26, 1845, supra, as revised and amended. 

In its present form as § 1873 of the Judicial Code, supra, the Act 
provides that in admiralty cases relating to any matter of contract or 
tort arising upon or concerning vessels of twenty tons or more, en- 
rolled and licensed for the coasting trade, employed in commerce and 
navigation between different states upon the lakes and navigable 
waters connecting same, “the trial of all issues of fact shall be by jury 
if either party demands it.” The Act in its original form was entitled 
“An Act extending the jurisdiction of the District courts to certain 
cases, upon the lakes and navigable waters connecting same” and 
contained the clause “‘saving, however, to the parties the right to trial 
by jury of all facts put in issue . . . where either party shall require 
it.” The court in the instant case points out that the Act was passed 
by Congress in the belief that admiralty jurisdiction was limited to 
tidewaters and could not be extended to such cases without saving to 
the parties their constitutional right to jury trial. When admiralty 
jurisdiction was declared to have originally existed over all public 
waters navigable in fact, The Genesee Chief, 12 How. 443 (U.S. 
1851), the Act was considered ineffective in granting admiralty juris- 
diction where it had already existed, The Eagle, 8 Wall. 15 (U.S. 
1868), and in saving a non-existent constitutional right to jury trial, 
Gillet v. Pierce, 10 Fed. Cas. 388, No. 5,437 (E.D. Mich. 1875). 

[ 483] 
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Having thus pointed out that the right granted by the Act is not 
constitutional in origin, the court in the Miller case leaves the matter 
there, not discussing its vitality as a statutory right. 

Proceeding further into the history of the Act, it is interesting to 
note that in its first revision, Act of 1 December, 1873, Rev. Star. 
§ 566 (1875), the “saving” terminology was superseded by the mere 
declaration that “. . . the trial of issues of fact shall be by jury when 
either party requires it,” language which has been retained in 28 
U.S.C. § 1873 (Supp. 1952). This made the right appear to be solely 
statutory, without reliance on constitutional origin. In recognizing 
this change, Judge Longyear in Gillet v. Pierce, supra, declared it to 
be the result of dictum by Mr. Justice Nelson in The Eagle, supra, 
and criticized the revision as changing completely the effect and tenor 
of the Act. Conceding that it nevertheless was the law which must 
be obeyed, he expressed the hope that Congress would speedily repeal 
the provision or make it uniform. This judicial attitude was sup- 
ported in subsequent cases arising under Rev. Star. § 566, supra, 
where the right to jury trial was, in effect, denied. See The Empire, 
19 Fed. 558, (E.D. Mich. 1884) ; The Western States, 159 Fed. 354 
(2d Cir. 1908); The Rochester, 227 Fed. 203 (W.D.N.Y. 1915). 

The Supreme Court in The Genesee Chief, supra, in upholding the 
constitutionality of the Act, however, did consider the jury trial clause 
(though technically not necessary to the decision but certainly perti- 
nent to a consideration of the Act’s constitutionality) and held it a 
valid and effective provision on the ground that, as distinguished from 
jurisdiction im the substantive sense, it concerned a mode of procedure 
in exercising jurisdiction, a subject which Congress had constitutional 
power to regulate by legislation. The dictum of Mr. Justice Nelson, 
supra, was a mere reiteration of the point as declared in the earlier 
decision. The foundation for the statutory right to jury trial having 
been laid in The Genesee Chief, supra, prior to the Act’s revision, no 
reason appears why the court in the instant case found it necessary, 
one hundred years later, to develop the fact that the right was not of 
constitutional origin. 

In practice the Act, as revised, has been invoked to deny a jury 
trial unless all the requirements thereof are specifically met. It does 
not cover vessels plying between ports within the same state, The City 
of Toledo, 73 Fed. 220 (D.C.N.D. Ohio 1896); nor those not en- 
rolled and licensed for the coasting trade, Gillet v. Pierce, supra; nor 
those not twenty tons or upward, Strusa v. Minnesota Atlantic Tran- 
sit Co., 13 F. Supp. 872 (W.D.N.Y. 1936) ; and one who demands a 
jury trial must by his pleading bring himself within the Act, Gillet v. 
Pierce, supra; Strusa v. Minnesota Atlantic Transit Co., supra. The 
court in the instant case, after finding that libellant met the require- 
ments above mentioned in his pleadings, by a strict interpretation of 
the “contract or tort” clause construed his suit for maintenance and 
cure to be not a matter of contract within the meaning of the Act, on 
the ground that the right thereto was not expressed in so many words 
in the contract of employment. The court cited no authority to the 
effect that the Act applies only to express contracts but relied on the 
case of Dryden v. Ocean Accident & Guarantee Corp., Ltd., 138 F.2d 
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291 (7th Cir. 1943), where it had held that a seaman’s right to main- 
tenance and cure was not contractual but one created by admiralty 
law, in determining that an insurer was liable on an insurance policy 
which indemnified a shipowner from “liability imposed by law.” 

Whether the right to maintenance and cure generally is contractual, 
delictual or belongs to an independent category has never been deter- 
mined clearly. With reasonable certainty, it may be said the right does 
not arise in tort, Cresci v. Standard Fisheries, 7 F.2d 378 (D.C.N.D. 
Cal. 1925); though the failure to provide maintenance and cure, 
which failure causes injury, creates a “personal injury,” the remedy 
for which sounds in tort, Cortes v. Baltimore Insular Line, 287 U.S. 
367 (1932), under the Jones Act, 41 Star. 1007, § 33 (1920), 46 
U.S.C. § 688 (1946), as a “tortious breach of contract,” cf. Sperbeck 
v. A. L. Burbank & Co., 190 F.2d 449, 453 (2d Cir. 1951). See De 
Zon v. American President Lines, 318 U.S. 660, 665 (1943); The 
Iroquois, 194 U.S. 240 (1904). 

In the much cited opinion of Mr. Justice Story in Harden v. Gor- 
don, 11 Fed. Cas. 480-2, No. 6,047 (C.C.D. Maine 1823), the right 
to maintenance and cure was said to be a part of the contract for 
wages and a material ingredient in the compensation for services of 
seamen, “a part of the maritime hire and reward, constituting an 
essential term in the contract . . .,” raising a strong presumption that 
the right is contractual. More recently, the right to and the duty to 
provide maintenance and cure have been described as incidents of 
status; as an implied provision in contracts of marine employment ; 
and as lying in the borderline between contract and quasi-contract. 
Cf. Aguilar v. Standard Oil Company of New Jersey, 318 U.S. 724, 
731 (1943); McDonald v. Cape Cod Trawling Corp., 71 F. Supp. 
888, 891 (D. Mass. 1947) ; Sperbeck v. A. L. Burbank & Co., supra. 

The looseness of judicial expression in classifying the right has 
been interpreted by some writers to justify support of the concept 
that the right is “relational,” which tends to support an independent 
category classification. The Tangled Seine: A Survey of Maritime 
Personal Injury Remedies, 57 Yaue L.J. 243,248, n.19 (1947) ; Com- 
ment, 38 Inu. L. Rev. 193, 194-5 (1943). This concept was sup- 
ported in Sims v. United States of America War Shipping Admin- 
tstration, 186 F.2d 972, 974 (3d Cir. 1951), where the court said the 
duty to provide maintenance and cure “is no more a contract than 
the obligation of a husband to support his wife is a contract. Each 
arises out of a relationship voluntarily entered into.” The difficulty 
with the relational concept is that the relation referred to is obviously 
one between a maritime employer and employee. In those cases, then, 
where the right to maintenance and cure extends beyond the employ- 
ment period, it seems unrealistic to say that the relation carries over 
if the contract of employment has in fact been terminated. 

The problem in making a clearcut classification of the right was 
admitted with candor in Sperbeck v. A. L. Burbank & Co., 88 F. 
Supp. 623, 626 (S.D.N.Y. 1950), aff’d, 190 F.2d 449 (2d Cir. 1951). 
The court there decided pro hac vice that the right was contractual 
for the purpose of determining whether a claim for maintenance and 
cure abated with death. 
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Possibly the classification has not been more distinctly made because 
the necessity has not been manifest. In the greater number of cases, 
which arise elsewhere than on the Great Lakes, actions for mainte- 
nance and cure are tried in admiralty without a jury. But in the 
principal case the existence of an important procedural right has 
turned on the classification. Admittedly no express contractual pro- 
vision existed. Such a provision, by custom, is not normally found 
in contracts for maritime employment; nor is such a provision re- 
quired by the statutory Form of Articles of Agreement, 17 Stat. 277 
(1872), as amended, 46 U.S.C. § 713 (1946). 

It is safe to say that the right to maintenance and cure accrues 
when a maritime employer-employee relationship is created. Since 
this relation predominantly arises from and is regulated by contract, 
the right arises predominantly out of contract by force of admiralty 
law. Nevertheless, the court in the principal case has declared that 
the contractual nature of such a right is not sufficient to make it a 
matter of contract within the meaning of the Act. It would seem, 
then, that the holding could be avoided and the jury trial clause of 
the Act made effective merely by the insertion of some general pro- 
vision in the shipping articles recognizing the right to maintenance 
and cure. 

It is submitted that the instant decision is significant more for its 
expression of judicial attitude than its immediate holding. The court, 
by stressing that the jury trial clause of the Act, as revised, does not 
preserve a constitutional right to jury trial, but exists only as the 
result of an erroneous concept of admiralty jurisdiction in our early 
history, has again called attention to the fact that the Act in its pres- 
ent form persists as an anomaly in the field of admiralty law. By 
giving a right to jury trial in a limited number of cases on the Great 
Lakes, discrimination, non-uniformity and confusion are created in 
that field where maritime rights and duties are otherwise determined 
without a jury trial, as pointed out in Gillet v. Pierce, supra. Repeal 
of the right to jury trial clause would not only remove this anomaly 
from the admiralty law but would avoid continued judicial straining 
to render the right impotent by strict interpretation of statutory 
requirements. a 


ConsTITUTIONAL Law—State Loyatty ProcramMs—DuveE Proc- 
ESs OF Law.—Appellants, state employees, were faculty members at 
a state college. They had failed, within the time permitted, to take a 
loyalty oath required of all state officers and employees. Okla. Stat. 
1950, tit. 51, §§ 37.1-37.8. Appellee, citizen and taxpayer, brought 
suit to enjoin state authorities from paying salaries to the appellants. 
Appellants intervened, attacking the validity of the statute on the 
grounds, among others, that it violated the due process clause of the 
Fourteenth Amendment of the Constitution. The section of the oath 
objected to required them to swear that they were not, nor had they 
been for five years previous to taking the oath, affiliated directly or 
indirectly with any organization which had been designated by the 
United States Attorney General to be a Communist front or subver- 
sive organization, or which advocates the violent and forceful over- 
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throw of government. The Oklahoma court, in sustaining the injunc- 
tion and upholding the validity of the statute, interpreted it as making 
membership alone in the proscribed organizations grounds for dis- 
missal of the employees. Held, reversed: the oath as interpreted and 
administered violates due process. Hieman v. Updegraff, 344 U.S 
183 (1952). 

The issue presented, as stated by the Court, was whether a state, in 
accordance with due process of law, may exclude employees from its 
service for disloyalty reasons solely on the basis of membership in cer- 
tain organizations, regardless of their knowledge concerning the na- 
ture of the organizations to which they belong. The Court, at 192, 
pointed out that membership may be innocent, and therefore “indis- 
criminate classification of innocent with knowing activity must fall as 
an assertion of arbitrary power. The oath offends due process.” 

Before the Supreme Court will review the validity of state loyalty 
programs a federal question must arise: it must appear that the state 
courts will sanction dismissal of the employees and deny their consti- 
tutional claims. Parker v. County of Los Angeles, 338 U.S. 327 
(1949). 

In the principal case the Court relied on three previous cases in- 
volving state loyalty programs. Gerende v. Board of Supervisors, 341 
U.S. 56 (1951) (Maryland statute requiring affidavits of non-mem- 
bership in subversive organizations); Adler v. Board of Education, 
342 U.S. 485 (1952) (New York statute calling for dismissal of 
school teachers who are members of proscribed organizations ) ; Gar- 
ner v. Board of Public Works, 341 U.S. 716 (1951). In both the 
Gerende and Adler cases the Court upheld the programs, relying on 
interpretations given the statutes by the respective state courts. The 
Maryland court had held that the candidate only need swear that he 
was not knowingly a member of a subversive group. Shub v. Simp- 
son, 76 A.2d 332 (Md. 1950). Under the New York statute member- 
ship in the organization is prima facie evidence of disqualification, but 
the evidence can be rebutted by showing that the teacher had no 
knowledge that the organization advocated violent overthrow. Leder- 
man v. Board of Education, 276 App. Div. 527, 96 N.Y.S.2d 466, 
aff'd, 301 N.Y. 476, 95 N.E.2d 806 (1950). 

A loyalty oath required of municipal employees in California was 
upheld in the Garner case, supra. Here the employees were required to 
swear that they did not advocate violent overthrow of government, 
and that they had not been, for five years before taking the oath, mem- 
bers of organizations which advocate such overthrow. The Court as- 
sumed that “scienter” was implicit in the oath and that the authorities 
would not construe the oath adversely to those who were innocent 
when members, or who quit when they learned of the character of the 
organization. 

The instant case is the first in which the Supreme Court has ruled 
that an attempt by a state to remove civil employees considered dis- 
loyal was invalid as a violation of due process. The state courts, as 
well, have generally held that such action does not violate due process 
and have sanctioned their domestic loyalty tests. Steiner v. Darby, 88 
Cal. App. 2d 481, 199 P.2d 429 (1948), cert. dismissed, 338 U.S. 327 
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(1949). But cf. Tolman v. Underhill, 229 P.2d 447 (Cal. App. 
1951), and Imbrie v. Marsh, 3 N.J. 578, 71 A.2d 352 (1950) (where 
state constitutions had prescribed oaths to be taken by certain officials, 
additional oaths could not be sustained ). 

In the instant case it was contended by appellee that persons seek- 
ing employment by the state have no right to such employment on 
their own terms, but must adhere to reasonable standards established 
by the state. But as a qualification to this principle the Court stated, 
at 192, that “constitutional protection does extend to the public serv- 
ant whose exclusion pursuant to statute is patently arbitrary or dis- 
criminatory.” 

In this connection, the question arises whether the state may validly 
disqualify civil servants on the basis of past membership in subversive 
organizations. Although the possibility of retrospective application 
was present in the Oklahoma program, the issue was not reached. 
The matter was suggested in the Garner case, supra. There, the 
amendment to the city charter authorizing the city to adopt the loyalty 
program was passed in 1941, while the oath was prescribed by the 
city in 1948. Cal. Stat. 1941, c. 67, p. 3409, § 432. Even though the 
oath was restrospective in operation in that the employees were di- 
rected to reveal their activities during the five preceding years, the 
amendment upon which it was based was in effect seven years before 
the adoption of the oath. The amendment from its effective date 
terminated any privilege to work for the city for those who there- 
after engaged in the proscribed activity. In this sense the amendment 
and loyalty test operated prospectively, and the validity of any retro- 
spective effect was not decided. 

In the Adler case, supra, the element of retrospective operation of 
the program was also present. Under the New York statutes, CiviL 
Service Law § 12-a; Epucation Law § 3022, it was provided that 
evidence of prior membership in the proscribed organizations should 
be presumptive evidence, until rebutted, that membership has con- 
tinued, and that membership shall be prima facie evidence of disqual- 
ification. Thus, while present membership may be presumed, and will 
be evidence of disqualification, it is past membership that gives rise to 
the presumption. In discussing the retrospective aspect of the statute 
the Court invoked the rule of the Garner case, supra, that the state 
may inquire into past and present associations to determine present 
and future trust. But in the latter case the Court specifically stated 
that the question whether the city may determine that an employee’s 
disclosure of past affiliations justifies his discharge was not before it. 
What the Court held, then, in the Adler case, supra, was that the pro- 
gram, though it called for a search of past activities of the teachers, 
was a valid exercise of state power in determining present fitness of 
the employee. Whether the state would be justified in discharging the 
employee solely on the basis of past associations was not made an 
issue and was not decided by the Court. See dissenting opinion of 
Frankfurter, J., at 507. 

It is submitted, then, that the issue of past associations as a basis 
for dismissal is still open and it remains for the Supreme Court to de- 
termine whether such action would be “arbitrary or discriminatory” 
in the sense used in the instant case, at 192. 
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In federal loyalty questions the test of “knowledge” has been pre- 
scribed. A non-Communist oath is required under the Labor Man- 
agement Relations Act of 1947, 61 Srar. 136, 146, 29 U.S.C. §§ 141, 
159(h) (Supp. 1952). False swearing is made a criminal offense, but 
the question that determines guilt must be whether the affiant know- 
ingly lied concerning his affiliations. American Communications As- 
sociations v. Douds, 339 U.S. 382 (1950). Under the Subversive Ac- 
tivities Control Act of 1950, 64 Star. 992, 1002, 50 U.S.C. §§ 784, 
794 (Supp. 1952), it is unlawful for a person who is knowingly a 
member of a group registered as a Communist front to hold non-elec- 
tive employment with the United States. 

A state is not powerless to restrict the political activities of its 
employees and to provide for their dismissal when their conduct or 
associations are deemed inimical to the best interests of the state. 
Garner v. Board of Supervisors, supra. The Government, as well, 
has the power to so regulate the activities of its own civil servants. 
United Public Workers v. Mitchell, 330 U.S. 75 (1947). 

The principal case imposes an important limitation on the exercise 
of this power by the states. It holds that a person cannot be separated 
from public employment, consonantly with due process, solely on the 
basis of his membership in proscribed organizations. In so ruling the 
Court, by implication at least, declares that the idea of “‘guilt by asso- 
ciation” shall not become a rule of law to be exercised in determining 
qualifications for public employment. Before a person can be declared 
ineligible on disloyalty grounds, the case necessitates a finding that 
the employee knowingly participates in or associates with the sub- 


versive organization. C. J. McP. 


LaBor LAwW—STATE JURISDICTION OVER UNION UNFAIR LABOR 
PRACTICES—SECONDARY Boycott.—In seeking to force the non- 
unionized Baer Brothers, general contractors for the construction of 
an apartment, to recognize or bargain with them, the Trades Council, 
a local union, placed a picket line across the entrance to the property 
where the apartment was being constructed. The employees of the 
unionized Ledbetter Erection Company, structural steel sub-contrac- 
tor, refused to cross the picket line, thus effectively halting the work 
of the Ledbetter Company, tying up its heavy machinery, and raising 
the threat of the loss of its employees. The Company did not seek 
relief through the N.L.R.B., but rather proceeded directly to the Ala- 
bama state court. The court granted a temporary injunction against 
the union’s peaceful picketing on the ground that it‘was a secondary 
boycott and prohibited by the public policy of the state, which is in 
harmony with the national prohibition in § 8(b) (4) (A) of the Labor 
Management Relations Act (L.M.R.A.), 61 Stat. 136 (1947), as 
amended, 29 U.S.C. §§ 141 et seq. (Supp. 1952). A trial court 
decree overruling a motion to dismiss the injunction was affirmed by 
the Supreme Court of Alabama. 256 Ala. 678, 57 So.2d 112 (1951). 
Held, petition dismissed on the procedural ground that a state court 
grant of an interlocutory decree is not a final judgment or decree of 
the state court and, therefore, under § 1257 of the Judicial Code, 28 
U.S.C. § 1257 (Supp. 1952), the Supreme Court has no jurisdiction. 

7 
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Montgomery Bldg. & Const. Trade Council v. Ledbetter Erec. Co., 
344 U.S. 178 (1952). 

The requirement of finality is traditional in our federal judicial 
system, Heike v. United States, 217 U.S. 423 (1910), and applies to 
all judgments and decrees that determine a particular cause. Weston 
v. City Council of Charleston, 2 Pet. 449 (U.S. 1829). This require- 
ment, however, has not been applied in a vacuum and exception has 
been allowed where there has been irreparable injury to a real inter- 
est caused by an order which is in effect final. Cf. Republic Natural 
Gas Co. v. Oklahoma, 334 _U.S. 62, 68 (1948). The real interest in- 
volved here is the right of the union to be protected against the issu- 
ance by the state court of a temporary injunction against a secondary 
boycott. It is apparent that there has been irreparable injury since 
the temporary injunction has prevented the exercise of further eco- 
nomic pressure by the union, and the apartment building has now 
been completed. It is on the basis that the temporary injunction for 
all practical purposes is a final action in this short-term construction 
work that a distinction may be drawn from the usual temporary 
decree case. A. F. of L. v. Swing, 372 Ill. 91, 22 N.E. 2d 857 
(1939), cert. denied, 309 U.S. 659 (1940) (decided on permanent 
injunction, 312 U.S. 321 [1941]). Thus, it may be concluded that the 
Court in applying its rules technically deviated from the practical 
approach advocated by the dissent and accepted in previous cases. See 
Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949). 

It may be argued that inasmuch as the particular construction has 
been completed the case is now moot and should not be considered by 
the Court. In similar cases the lower courts have rejected this type 
ef defense. See, e.g., Slater v. Denver Bldg. & Const. Tr. Council, 
175 F.2d 608 (1949). In an analogous situation involving a 
N.L.R.B. order, the Court has held that obedience to the order or 
change in condition will not render the question moot. N.L.R.B. v. 
Greyhound Lines, 303 U.S. 261 (1938). Otherwise the illegal prac- 
tices may be resumed at the volition of the parties. Cf. N.L.R.B. v. 
Local 74, 181 F.2d 126 (1950). 

Assuming that the state action here may be interpreted as final and 
not moot, the merits of the case are worthy of analysis since the deci- 
sion may adversely affect the continued usefulness of the N.L.R.B. in 
union unfair labor practice cases. Both parties agree that the practice 
involved here is a secondary boycott under §8(b)(4)(A) of the 
L..M.R.A. Therefore, the issue is whether the national prohibition of 
the secondary boycott, as enforced by the N.L.R.B., gives that federal 
agency exclusive jurisdiction over such activities affecting commerce 
except where the N.L.R.B. cedes its jurisdiction to the state agencies 
when state law is not inconsistent with federal law. The problem of ex- 
clusiveness depends upon the intention of Congress in including the 
secondary boycott within the union unfair labor practices and provid- 
ing for the N.L.R.B. procedures in cases involving that practice. 

In granting the employer remedies against the secondary boycott 
the Congress rejected the method of allowing the employer to pro- 
ceed directly in the federal courts by injunctive proceeding on the 
reasoning behind the Norris-LaGuardia Act, 47 Strat. 70 (1932), 
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as amended, 62 Srar. 862 (1948), 29 U.S.C. §§ 101 et seg. (Supp. 
1952), which prohibits employer injunctions against labor unions in 
the federal courts. See 93 Conc. Rec. 4833-4847 (1947). They 
adopted the alternative procedure whereby the General Counsel of 
the N.L.R.B., upon complaint by the employer and after preliminary 
investigation, proceeds in the federal district court for a temporary 
injunction against the offending union. L.M.R.A., § 10(1). In addi- 
tion the employer was allowed relief by proceeding in the federal dis- 
trict court against the union for damages arising out of the unfair 
labor practice. L.M.R.A., § 303. These provisions would appear to 
negate any intention of Congress that in cases affecting commerce the 
state courts would be allowed to issue temporary injunctions against 
labor unions upon the complaint of the employer inasmuch as they 
do not permit such action in the federal courts. 

Additional strength for the exclusiveness of the federal coverage is 
derived from §10(a) of the L.M.R.A., which declares that the 
N.L.R.B., except in the four listed industries, may cede its jurisdic- 
tion to state agencies where the state law is consistent with the federal. 
Moreover, the L.M.R.A. expressly provides in § 14(b) for the appli- 
cation of the state or territorial law in the case of the state or terri- 
torial regulation of the union shop. Certainly if Congress had in- 
tended that the state courts could act in the secondary boycott cases 
affecting commerce they would have expressly so provided, as was 
done in § 14(b), and would not have allowed cession by the N.L.R.B., 
at its discretion, of its jurisdiction to the states. 

A third and perhaps the strongest argument for the exclusiveness 
of the N.L.R.B. jurisdiction is provided by the court decisions inter- 
preting the L.M.R.A. Generally, the courts have held that the federal 
assumption of jurisdiction in union unfair labor practice cases affect- 
ing commerce precludes state action. Amazon Cotton Mill Co. v. 
Textile Workers Union, 167 F.2d 183 (4th Cir. 1948); Gerry v. 
Superior Court, 32 Cal.2d 119, 194 P.2d 689 (1948). In the case 
of employer unfair labor practices arising under § 7 of the L.M.R.A., 
the Supreme Court has held that the federal act is exclusive and that 
the states cannot act in the field, for Congress has preempted it. 
Plankington Packing Co. v. Wisconsin Employment Relations Board, 
338 U.S. 953 (1950) ; cf. Algoma Plywood & Veneer Co. v. Wiscon- 
sin Employment Relations Board, 336 U.S. 301 (1949). In addition 
the power of the N.L.R.B. over representation actions as provided by 
§9, has been held exclusive, on the basis that the state regulation 
would conflict with the N.L.R.B. La Crosse Telephone Corp. v. Wis- 
consin Employment Relations Board, 336 U.S. 18 (1949). It would 
appear that the basic concept behind these decisions and, indeed, all 
delegation of authority to administrative bodies is that the Congress, 
in establishing the administrative agency, intended federal law to be 
applied in as uniform and precise a manner as possible through the 
means of the single expert administrative body in order to more fully 
accomplish the purposes of the federal legislation. Aircraft & Diesel 
Corp. v. Hirsch, 331 U.S. 752 (1947). 

It is submitted that the better view of the secondary boycott provi- 
sion of the L.M.R.A. is that its control is exclusively vested in the 
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N.L.R.B., which may then cede jurisdiction to the state if it so desires 
and if the state law is consistent with the federal. 

This assumption of exclusiveness gives rise to the question of reme- 
dies available to the employer, for even in cases affecting commerce 
the N.L.R.B. may refuse to consider them and in exercising this dis- 
cretion it has promulgated certain standards that will govern most 
cases. See 16 N.L.R.B. ANN. Rep. 16 (1951). This self-imposed 
limitation of jurisdiction is in accord with the announced policy of 
the N.L.R.B. limiting its scope to cases with a pronounced effect on 
interstate commerce. Hollow Tree Lumber Co., 91 N.L.R.B. 635 
(Oct. 1950). If the N.L.R.B. refuses to take the case it would ap- 
pear that under a strict interpretation of the exclusiveness provision 
the injured employer would have no remedy for the wrong. It is 
submitted, however, that the proviso of §10(a) of the L.M.R.A. 
allowing the N.L.R.B. to cede jurisdiction to the state agencies may 
well be interpreted to mean that the N.L.R.B., upon failure to take 
the case, impliedly cedes its jurisdiction to the state courts. An alter- 
native approach may be that the matter is per se not within the scope 
of the federal act if the N.L.R.B. refuses to consider it and therefore 
the state courts have jurisdiction. In either event, in the interest of 
proper administrative procedure, as clearly intended by Congress, the 
better practice would be for the injured employer to first seek the 
relief of the N.L.R.B. unless it is patent that that body will not exer- 
cise jurisdiction. That such procedural requirement is not unreason- 
able is evident when one considers the fact that §10(1) of the 
L.M.R.A. provides for a priority proceeding in the secondary boycott 
cases where time is of the essence. 

The decision of the Court leaves the problem of state jurisdiction 
over the secondary boycott in a state of confusion. As a result, the 
state court may issue a temporary injunction to halt union unfair labor 
practices despite the provisions of the L.M.R.A. giving jurisdiction of 
such matters to the N.L.R.B. It is submitted that in the field of the 
secondary boycott the N.L.R.B. control over the labor union is rele- 
gated by the instant case to that of an alternative action that may be 
sought by the employer at his election, a result not intended by the 
Congress in its labor legislation. W. R. Sr. G. 


Miuitary LAw—Dve Process—ReEvirw oF Courts-MArRTIAL 
ON PETITION FoR Haseas Corpus.—Three Air Force enlisted men 
were tried and convicted by separate courts-martial for the rape and 
murder of a government employee on Guam. Two of them, the peti- 
tioners here, were sentenced to death. The records were reviewed by 
separate Air Force Boards of Review and by the Air Force Judicial 
Council; these bodies affirmed the convictions and the sentences. 
Motions for new trials were denied by the Judge Advocate General of 
the Air Force after a special investigation. The sentences were finally 
approved by the President. Since their trials, petitioners have been 
imprisoned in Japan. Following completion of statutory review, peti- 
tioners filed petitions for habeas corpus in the District Court for the 
District of Columbia. Records of the trials were filed along with sup- 
porting affidavits. Petitioners alleged, (1) that they were held incom- 
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municado for a period of ten days by the civil authorities of Guam; 
(2) that coerced confessions were obtained from petitioner Dennis 
during detention and, over objection, introduced at his trial; (3) that 
petitioner Burns was convicted by the confession of the third airman 
who testified for the prosecution at the trial and who now repudiates 
his confession and in an affidavit states that his testimony was false ; 
(4) that they were denied adequate counsel; (5) that evidence fa- 
vorable to them was suppressed; and (6) that the atmosphere sur- 
rounding the trial was one of hysteria and terror. The District Court 
dismissed the petitions on the grounds that they did not recite facts 
upon which the relief sought could be granted. Dennis v. Lovett, 104 
F. Supp. 310 (D.D.C. 1952); Burns v. Lovett, 104 F. Supp. 312 
(D.D.C. 1952). The prisoners appealed. Held, affirmed on different 
grounds; those tried by courts-martial are entitled to constitutional 
due process, and, in considering such cases on petition for habeas 
corpus alleging lack of due process, the federal courts will apply the 
“expanding concept of jurisdiction” and afford the same detailed re- 
view as in civil court decisions. Upon this assumption the court re- 
viewed the records in detail, considering each allegation, and found 
that there had been no lack of due process which would affect the 
jurisdiction of the courts-martial (one judge dissenting). Burns v. 
Lovett, Dennis v. Lovett, 21 U.S.L. Werx 2081 (D.C. Cir. July 31, 
1952), cert. granted, Burns v. Lovett, 21 U.S.L. Weex 3170 (US. 
Dec. 15, 1952). 

This opinion would eliminate the distinctions between (1) the ap- 
plicability of the Fifth and Sixth Amendments to civilians and their 
applicability to those subject to military law, and (2) the review 
afforded those convicted in the civil courts and those convicted by 
military courts when the prisoner, on habeas corpus, alleges depriva- 
tion of constitutional rights. The court in the instant case correctly 
points out that under the power conferred by Art. I, § 8, Cl. 14 of the 
Constitution, Congress has enacted rules for the trial and review of 
certain offenses committed by those in the armed services; that this 
power, conferred on Congress, and the judicial power, contained in 
Art. III, are separate powers; that the federal courts have uniformly 
held that their power on petition for habeas corpus from a court-mar- 
tial conviction is limited to a consideration of jurisdiction, with no 
power to review. The court is not on firm ground, however, when it 
cites civil cases (collected and noted, The Freedom Writ—E-xpanding 
Use of Habeas Corpus, 61 Harv. L. Rev. 657 [1948]) to support its 
assumption that the Supreme Court has expanded the concept of 
jurisdiction for the purpose of determining the right to habeas corpus 
where the prisoner is confined pursuant to the sentence of a court- 
martial. 

The Court has limited review of courts-martial judgments to the 
following questions: (1) Was the court-martial legally constituted ? 
McClaughry v. Deming, 186 U.S. 49 (1902). (2) Did the court-mar- 
tial have jurisdiction over the offense charged? Dynes v. Hoover, 20 
How. 65 (U.S. 1857). (3) Did the court-martial have jurisdiction 
of the person tried? Ex parte Reed, 100 U.S. 13 (1879). (4) Did 
the court-martial exceed its power in imposing sentence? Carter v. 


McClaughry, 183 U.S. 365 (1901). If these questions were answered 
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in the affirmative, the habeas corpus inquiry went no further. This 
traditional view was reaffirmed by the Court in 1950. Hiatt v. Brown, 
339 U.S. 103, 111 (1950). 

In the instant case the court acknowledged that there were no al- 
legations in the petition attacking the appointment of the courts-mar- 
tial, or the courts-martial’s jurisdiction over the offense charged or 
the persons accused. Nor was there any contention that the sentences 
were illegal. In enlarging the traditional scope of review afforded in 
these cases the basic assumption of the court is that the Fifth and 
Sixth Amendments apply to trials by courts-martial, except for the 
specific exception of the Fifth which exempts those in “the land and 
naval forces” from the necessity of presentment, or indictment of a 
grand jury, and except for the Sixth Amendment requirement of a 
jury trial. The latter exception is based on the proposition that this 
protection does not extend to cases not subject to jury trials at com- 
mon law. Ex parte Quirin, 317 U.S. 1, 39 (1942). (The same rea- 
soning could be used to support the view that an accused before a 
court-martial has no constitutional right to have counsel. 1 Wun- 
THROP, MILiTary Law AND PRECEDENT (2d ed. 1896) *241). Thus 
assuming that those in the armed forces are entitled to constitutional 
due process, the court has no difficulty in supporting the wide scope 
of review afforded by habeas corpus with respectable precedent in 
which the Court has reviewed civil court decisions in habeas corpus 
proceedings. See, e. g., Johnson v. Zerbst, 304 U.S. 458 (1938) ; 
Pyle v. Kansas, 317 U.S. 213 (1942) ; Moore v. Dempsey, 261 U.S. 
86 (1923). 

The Supreme Court has been unequivocal in expressing its views 
as to the applicability of the constitutional amendments to court-mar- 
tial proceedings. In Ex parte Milligan, 4 Wall. 2, 138 (U.S. 1866), 
four members of the Court, in a concurring opinion, stated that the 
power of Congress in the government of the armed forces is not at all 
affected by the “fifth or any other amendment.” In more recent cases 
the Court has stated that cases arising in the land or naval forces are 
“expressly excepted from the Fifth Amendment, and are deemed ex- 
cepted by implication from the Sixth,” Ex parte Quirin, supra, at 40; 
and that American citizens conscripted into the military service are 
“stripped of their Fifth Amendment rights” and are subject to mili- 
tary discipline, and military trials for offenses against aliens or Amer- 
icans, Johnson v. Eisentrager, 339 U.S. 763, 783 (1950). The court 
of appeals in the instant case disposes of these opinions by “read- 
ing them in context.” To thus infer that the highest court did 
not realize the plain implications of these statements is to treat too 
lightly the studied language used by that court. The basis for a dis- 
tinction between the review available in civil cases and those arising 
under military law is rooted in history and the view that the court- 
martial exists for the purpose of assisting the military commander in 
the maintenance of discipline deemed necessary for success on the 
battlefield. Thus, such courts are primarily concerned with strictly 
military offenses. On this assumption Congress was given the respon- 
sibility of formulating rules for the conduct of courts-martial. Ex 
parte Milligan, supra. See also, 1 WintTHRopP, Mivitary Law AND 
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PRECEDENT c. V (2d ed. 1896) *47; Covington, Judicial Review of 
Courts-Martial, 7 Gro. Wasn. L. Rev. 503 (1939): Wurfel, Mili- 
tary Habeas Corpus, 49 Micu. L. Rev. 493, 699 (1951). At an early 
date it was decided that military courts are bound in their procedure 
and operation by the customs and usages of war as well as by the 
statutory Articles of War, Martin v. Mott, 12 Wheat. 19, 35, 36 
(U.S. 1827); that in deciding issues concerning the usages of the 
service and unwritten military law “military or naval officers, from 
their training in the service, are more competent judges than the 
courts of common law,” Smith v. Whitney, 116 U.S. 167, 178 
(1885) ; and that to those in the military service the military law is 
due process, Reaves v. Ainsworth, 219 U.S. 296, 304 (1910). No 
distinction has developed in the application of military law to technical 
military offenses, such as desertion and disobedience of orders, and 
offenses, as in the instant case, which are punishable in civil courts. 
Nor does it seem that a practical distinction is possible, since both 
military and civil offenses have an impact on discipline. 

The court in the instant case is not alone in rejecting the proposi- 
tion advanced by government counsel that persons in the services are 
not protected by the Fifth and Sixth Amendments. The first case to 
deviate from the traditional review afforded court-martial convictions 
in habeas corpus proceedings was Schita v. King, 133 F.2d 283 (8th 
Cir. 1943), Schita v. Cox, 139 F.2d 971 (8th Cir. 1944), cert. denied 
sub nom. Schita v. Pescor, 322 U.S. 761 (1944). The gap opened for 
due process review in the Schita case, supra, has been enlarged in sub- 
sequent lower federal court cases cited by the court in the instant case, 
and by the Court of Claims in Shapiro v. United States, 69 F. Supp. 
205 (Ct. Cl. 1947). See also Fly v. United States, 100 F. Supp. 440 
(Ct. Cl. 1951). The court’s most cogent authority is United States 
ex rel. Innes v. Hiatt, 141 F.2d 664 (3d Cir. 1944). There, as in the 
present case, the court, after asserting its power to review courts-mar- 
tial proceedings for constitutional due process deficiencies, denied the 
relief sought. Cases collected and discussed, Fratcher, Review by the 
Civil Courts of Judgments of Federal Military Tribunals, 10 Oxto St. 
L.J. 271 (1949); Pasley, The Federal Courts Look at the Courts- 
Martial, 12 U. or Pitt. L. Rev. 7 (1950). 

This new concept of the reviewability of court-martial convictions 
developed by the lower federal courts was before the Supreme Court 
in Hiatt v. Brown, supra; there the prisoner had been released on the 
grounds that the convicting court-martial had no jurisdiction because, 
(1) an Article of War had not been complied with, and (2) the rec- 
ord was replete with errors which “manifestly operated to deprive re- 
spondent of due process of law” under the Fifth Amendment. Six of 
these “highly prejudicial errors” revealed by a review of the trial 
record were discussed by the Court of Appeals. Hiatt v. Brown, 175 
F.2d 273 (5th Cir. 1949). The Supreme Court reversed the court of 
appeals without dissent, and restated the traditional limited review 
afforded in such cases. The court in the instant case intimated that by 
using the phrase “acted within its lawful powers” the Supreme Court 
was enlarging upon its former decisions. This, however, is not the 
case; the Court has used the identical expression in the past when 
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confronted with the problem of the relief available in civil courts from 
allegedly illegal military action. Johnson v. Sayre, 158 U.S. 109, 118 
(1895) ; Swaim v. United States, 165 U.S. 553, 566 (1897); Reaves 
v. Ainsworth, supra, at 304; French v. Weeks, 259 U.S. 326, 335 
(1921). In Hiatt v. Brown, supra, the Supreme Court dismissed the 
due process contentions by saying that the lower court was in error 
in extending its review, “for the purpose of determining compliance 
with the due process clause,” to such matters as those discussed and 
found highly prejudicial in the court of appeals decision. It is difficult 
to see how the court in the instant case is justified in citing the Hiatt 
case in support of either its theory of the applicability of the constitu- 
tional amendments to military trials or the “expanding concept of 
jurisdiction” and detailed review of the court-martial record which it 
affords. 

The theory followed by the Supreme Court in previous cases does 
not leave the substantial rights of the service man unprotected. Per- 
sons in the armed forces are not subject to illegal or irresponsible 
courts-martial; when the law convening them and directing their pro- 
ceedings of organization and for trial have been disregarded, every- 
thing which may have been done is void. Dynes v. Hoover, supra, 81. 
See Schwartz, Habeas Corpus and Court-Martial Deviations from the 
Articles of War, 14 Mo. L. Rev. 147 (1949). In considering court- 
martial convictions the Supreme Court has limited itself to a consid- 
eration of the applicable statutory procedure and the effect of non- 
compliance or deviation on the jurisdiction of the court-martial; i.e 
did the court-martial act within its lawful powers. Humphrey v. 
Smith, 336 U.S. 695 (1949); Wade v. Hunter, 336 U.S. 684 
(1949) ; Whelchel v. McDonald, 340 U.S. 122 (1950). For a review 
of cases concerning failure to comply with a statute requiring an in- 
vestigation prior to trial by court-martial see Earle, The Preliminary 
Investigation in the Army Court-Martial System—S pringboard for 
Attack by Habeas Corpus, 18 Gro. Wasn. L. Rev. 67 (1949). It is 
worthy of note that the United States Court of Military Appeals, 
established by the Uniform Code of Military Justice (UCMJ), 64 
Stat. 107 (1950), 50 U.S.C. §§ 551-741 (Supp. 1952), has discussed 
its concept of “military due process.” In speaking of the rights afforded 
an accused service man this tribunal stated that, “in keeping with the 
principles of military justice developed over the years, we do not 
bottom these rights and privileges on the Constitution. We base them 
on the laws as enacted by Congress.” United States v. Clay, 1 CMR 
74, 77 (1951), 20 Geo. Wasn. L. Rev. 490 (1952). 

In ignoring the traditional distinction between the review afforded 
court-martial convictions and civil court convictions on petition for 
habeas corpus, it would seem that the court has dismissed too lightly 
the history and practical purpose of the distinction. By the Constitu- 
tion Congress was made the guardian of the rights of the service man. 
Ex parte Milligan, supra. As such it has been most sensitive to crit- 
icism. The rights afforded by statute to the accused before a court- 
martial have, where compatible with military necessity, paralleled 
those guaranteed by the Constitution to the accused before a civil 
court. There is little doubt that a law incompatible with the Constitu- 
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tion which could not be justified on military grounds would be held 
unconstitutional. This was implied in Wade v. Hunter, supra, at 688. 
A committee appointed by the American Bar Association to inves- 
tigate the administration of justice in the Army under the old Articles 
of War found that the system was good, and that the innocent were 
“almost never” convicted and the guilty seldom acquitted. Military 
Justice: Changes Advised in Court-Martial System, 33 A.B.A.J. 40 
(1947). With UCMJ, supra, and Manuat For Courts-MartTIAL, 
Unitep States (1951), now in effect it would seem that the funda- 
mental rights of those in the armed services are adequately protected, 
and that it is unnecessary at this late date to break with precedent 
founded in the practical aspects of military discipline and followed 
without deviation by the Supreme Court. It seems pertinent to note 
that Congress, in enacting the remedial legislation contained in 
UCMJ, made no attempt to expand the traditional review granted by 
the federal courts on a petition for habeas corpus from a court-martial 
conviction. 

The Supreme Court now has the opportunity to settle the uncer- 
tainty and remedy the lack of uniformity which exists in the lower 
federal court system with regard to the review available to those con- 
victed by courts-martial. It may sweep aside the old concept that the 
nature and purpose of military proceedings create a fundamental dis- 
tinction between trials by courts-martial and criminal trials in the 
civil courts; or it may reaffirm its past decisions which limit the re- 
view of courts-martial convictions on habeas corpus to the question of 
jurisdiction in the strict traditional sense. A clear cut opinion either 
way would serve the useful purpose of settling the agitation which 
began in the lower federal courts with Schita v. King, supra. 


F. L. 


Mititary Law—Unitary APPELLATE REviEw—MILItTary JEoP- 
ArRDY.—The accused, tried by special court-martial, was found guilty 
hy plea of violating the Uniform Code of Military Justice, (UCMJ), 
64 Stat. 107 (1950), 50 U.S.C. §§ 551-741 (Supp. 1952) (unau- 
thorized absence and missing movement of his ship). He was sen- 
tenced to a bad conduct discharge and confinement at hard labor for 
three months. Convening and supervisory authorities approved. The 
hoard of review decided that the court-martial had committed errors 
which materially prejudiced the substantial rights of the accused and 
disapproved the findings, sentence, and ordered that the charges be 
dismissed. The Judge Advocate General of the Navy certified the 
case to the Court of Military Appeals in accordance with UCMJ, art. 
67, to determine the correctness of the board’s decision. Thereafter 
the Court of Military Appeals held that the errors discussed by the 
board of review did not prejudice the substantial rights of the accused, 
but found other error and remanded the case for further action. 
United States v. Zimmerman, 2 Courts-Martial Reports (C.M.R.) 
66 (1952). The board of review ruled, one member dissenting, that 
certification by the Judge Advocate General in effect permits an 
appeal by the prosecution from a decision that amounts to an acquit- 
tal, and therefore violates the double jeopardy provisions of the Fifth 
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Amendment as well as UCM], art. 44. The board did not disturb its 
original decision, but noted the decision of the court for guidance in 
future cases. The Judge Advocate General again certified the case to 
the Court of Military Appeals. Held, (1) a board of review decision 
ordering charges to be dismissed, clearly based on matters of law, 
does not possess such finality as to be tantamount to an acquittal or 
to constitute a trial within the “unitary” appellate review of current 
military law; therefore there has been no appeal by the prosecution 
from an acquittal, and (2) the reinstatement by a board of review of 
a portion of a sentence which had been set aside as incorrect in law 
and reversed by the Court of Military Appeals does not violate the 
double jeopardy provisions of the Fifth Amendment nor UCMJ, art. 
44. United States v. Zimmerman, Court of Military Appeals No. 261 
(Oct. 6, 1952). 

The court characterized appellate review under current military 
law as “unitary.” This “unitary” review, as it applies to this case, is 
as follows: Where the accused is an enlisted person and the sentence 
adjudged includes a punitive discharge, the record is automatically 
reviewed by the convening authority, supervisory authority, and a 
board of review. UCMJ, arts. 60, 64-66. This ends the automatic 
review. However, the accused may have his case reviewed by the 
Court of Military Appeals after it has been reviewed by a board of 
review upon his petition and on good cause shown. UCMJ, art. 
67(b) (3). The Judge Advocate General may forward the case to the 
Court of Military Appeals for review without the consent of the ac- 
cused. UCM], art. 67(b)(2). The court may take action only with 
respect to matters of law as related to the findings and sentence as 
approved by the convening authority and as affirmed or set aside as 
incorrect in law by a board of review. UCMJ, art. 67(d). To ac- 
commodate this system of automatic appellate review, a system where- 
by every accused’s case is reviewed for error whether or not he re- 
quests such review, Congress provided the traditional military rules 
of jeopardy which state that no person shall, without his consent, be 
tried a second time for the same offense, and further, no proceeding 
in which an accused has been found guilty of any offense shall be 
held to be a trial until the finding of guilty has become final after re- 
view of the case has been fully completed. UCMJ, art. 44; Sen. 
Rep. No. 486, 81st Cong., Ist Sess. 19 (1949); H.R. Rep. No. 491, 
81st Cong., 1st Sess. 23 (1949). Thus, Congress has provided that 
jeopardy shall not attach until the appellate review has been fully 
completed in this type case. Therefore the Court of Military Appeals 
correctly held that a decision of a board of review based on a matter 
of law is only interlocutory until the case has been presented to that 
court or the time for appeal by the accused or certification by the 
Judge Advocate General has elapsed. 

The crucial issue in the instant case is whether the “unitary” re- 
view of current military law violates the double jeopardy provision of 
the Fifth Amendment if applicable to courts-martial. Courts have 
been divided on the question whether the Amendment applies of its 
own force to armed forces personnel. Compare Sanford v. Robbins, 
115 F.2d 435 (Sth Cir. 1940), cert. denied, 312 U.S. 697 (1941), 
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with In re Wrublewski, 71 F. Supp. 143 (S.D. Cal. 1947), aff'd, 166 
F.2d 243 (9th Cir. 1948). The court conceded that it appeared in 
Wade v. Hunter, 336 U.S. 684 (1949), the Supreme Court tacitly 
understood that the Amendment does apply to military personnel. 
However, the court hesitated to accept the Wade case, supra, as the 
Court’s final ruling on this issue because it was not necessary to the 
result reached there. The Court previously has stated that Congress 
has the power to prescribe rules for government and regulation of the 
Army, but those rules must be interpreted in connection with the pro- 
hibition against a man’s being put twice in jeopardy for the same 
offense. Grafton v. United States, 206 U.S. 333, 352 (1907) (con- 
struing a temporary Act, relating to the administration of the Philip- 
pines, which contained a double jeopardy provision patterned after 
the Fifth Amendment). Cf. Burns v. Lovett, 21 U.S.L. Weex 2081 
(D.C. Cir. July 31, 1952), cert. granted, 21 U.S.L. Weex 3170 (U.S. 
Dec. 15, 1952) (holding due process required by Fifth Amendment 
applicable to courts-martial). 

Assuming that the Fifth Amendment does apply to armed forces 
personnel, the accused’s rights thereunder were not violated in this 
case. The Court of Military Appeals assumed arguendo that the cer- 
tification by the Judge Advocate General amounts to an appeal by the 
prosecution but held that the automatic board of review consideration 
on behalf of the accused is tantamount to intermediate appellate re- 
view sought by the accused himself and therefore a waiver of his 
guaranty. Cf. Sanford v. Robbins, supra; Ex parte Steele, 79 F. 
Supp. 428 (M.D. Pa. 1948). However, there is no provision for an 
appeal to a board of review by an accused; the procedure is auto- 
matic. Therefore no notion of waiver in its ordinary sense, by the 
accused appealing to the intermediate tribunal, is available to sustain 
the appeal by the prosecution. Cf. United States v. Ball, 163 U.S. 
662, 672 (1896); Trono v. United States, 199 U.S. 521 (1905). 
The decision of the Court of Military Appeals may be better justified 
on a different theory. 

The court cited Kepner v. United States, 195 U.S. 100 (1903), 
wherein the Supreme Court ruled that a prosecution appeal after 
acquittal of a criminal charge violates the Fifth Amendment. That 
case is distinguishable from the present one. Kepner, a civilian, was 
acquitted by the trial court, and convicted on the subsequent appeal 
by the government. Had the accused in the present case been ac- 
quitted by the court-martial the same rule would have been applied. 
United States v. Padilla and Jacobs, Court of Military Appeals No. 
400 (Aug. 19, 1952). In the present case the accused was convicted 
by the court-martial, and there has been no action taken on review 
tantamount to an acquittal upon appellate review. The Court in the 
Kepner case, at 130, said, “We are not dealing with those statutes 
which give to the government a right of review upon steps merely 
preliminary to a trial and before the accused is legally put in jeop- 
ardy. . . .” (Emphasis supplied). The Judge Advocate General’s 
right to certify a case to the Court of Military Appeals is directed to 
cases before the moment jeopardy is reached and is not violative of 
the double jeopardy provisions of the Fifth Amendment. Cf. Taylor 
v. United States, 207 U.S. 120, 127 (1907). 
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Congress has enacted laws granting the prosecution a right of 
appeal in criminal cases and such legislation is not violative of any 
constitutional prohibition. United States v. Heinze, 218 U.S. 532 
(1910); United States v. Bitty, 208 U.S. 393 (1908); Taylor v. 
United States, 207 U.S. 120 (1907); United States v. Sanges, 144 
U.S. 310 (1892); United States v. Janitz, 161 F.2d 19 (3d Cir. 
1947). These cases deal with situations where the government’s right 
of appeal is from decisions setting aside an indictment or information, 
from decisions sustaining a motion in bar and the like. In the instant 
case the government, through the Judge Advocate General, was given 
the right to appeal in those cases where a board of review has set 
aside a finding of guilty as incorrect in law and before that time when 
Congress has said jeopardy attaches, that is before appellate review 
has been fully completed. UCMJ, art. 67(b) (2). 

Congress has the power to prescribe rules for the government and 
regulation of the armed forces, U.S. Const. Art. I, § 8, and it is sub- 
mitted may, in its discretion, fix the time at which jeopardy attaches 
in courts-martial, since at the same time it has protected the accused 
from those evils sought to be prevented by the Fifth Amendment. 
The accused enjoyed full protection against a rehearing if it is deter- 
mined by the convening authority, or a board of review, or the Court 
of Military Appeals that evidence is insufficient to sustain the convic- 
tion. UCM], arts. 63(a), 66(d), 67(e). In no case may a record be 
returned to the court-martial for reconsideration of a finding of not 
guilty of any specification or a ruling which amounts to a finding of 
not guilty; or for reconsideration of a finding of not guilty of any 
charge, unless the record shows a finding of guilty under a specifica- 
tion laid under that charge, which sufficiently alleges a violation of 
some article of UCMJ; or for increasing the severity of the sentence 
unless the sentence prescribed for the offense is mandatory. UCMJ, 
art. 62(b). Moreover, the accused cannot, in a rehearing, receive a 
more severe sentence than was adjudged by the original court-martial. 
UCM], art. 63(b). Cf. Palko v. State of Connecticut, 302 U.S. 319 
(1937), (state court procedure allowing appeal by state and greater 
sentence on rehearing not a denial of due process under Fourteenth 
Amendment). Finally, jeopardy attaches in a proceeding which, sub- 
sequent to the introduction of evidence but prior to a finding, is dis- 
missed or terminated by the convening authority or on motion of the 
prosecution for failure of available evidence or witnesses without any 
fault of the accused; or after review of the case has been fully com- 
pleted. UCMJ, art. 44. 

The guaranty against the evils sought to be prevented by the Fifth 
Amendment is not controvened by the procedures contained in the 
Uniform Code of Military Justice, which preclude those evils. 

R. M. 


MuNICIPAL CORPORATIONS—ZONING—VALIDITY OF MINIMUM 
Foor SPACE REQUIREMENTS.—Defendant, a sprawling, largely unde- 
veloped residential municipality, enacted a comprehensive zoning 
ordinance fixing a minimum floor space for all residences to be con- 
structed therein. The minima were established at 786 square feet for 





RECENT CASES 501 


one-story residences, 1000 feet for two-story dwellings with attached 
garages, and 1200 feet for two-story dwellings without attached ga- 
rages. The plaintiff, a building corporation and the owner and de- 
veloper of a large tract of land within the municipality, had been con- 
structing small homes of 484 square feet prior to the time the ordi- 
nance was passed. Although he changed his plans to bring the houses 
up to the minima prescribed by the new ordinance, he brought an ac- 
tion contesting the constitutionality of the floor space provision, in- 
tending to resume construction of the smaller cottages, if successful. 
The Law Division of the Superior Court entered judgment for the 
plaintift, holding the floor space minima to be arbitrary and unreason- 
able. Held, reversed; the ordinance is a valid exercise of the police 
power. Lionshead Lake, Inc. v. Wayne Tp., 10 N.J. 165, 89 A.2d 
693 (1952). 

As a general proposition, zoning restrictions and controls are based 
upon the police power and, therefore, must in some way tend to pro- 
mote the public health, morals, safety, or welfare. Village of Euclid 
v. Ambler Realty Co., 272 U.S. 365 (1926). See Note, 54 A.L.R. 
1016. Inasmuch as municipal corporations have no inherent police 
powers, the zoning power must be derived from the state legislature 
or the state constitution. Legislation delegating such powers is com- 
monplace today. 8 McQuiLLan, Municipat Corporations § 25.35 
(3d ed. 1950). The New Jersey enabling statute authorizes munici- 
palities to “regulate and restrict the height, number of stories, and 
size of buildings... .” N.J.S.A. 40: 55-30. Although the classic 
statement is that powers granted to municipalities are strictly inter- 
preted, 1 Ditton, MunicipaL Corporations § 237 (5th ed. 1911), 
the New Jersey Constitution of 1947 uniquely directs that all consti- 
tutional provisions and legislative enactments giving powers to mu- 
nicipal corporations shall be liberally construed and expanded by 
necessary implication. N.J. Const. Art. 1V, §7. Further, it is well 
established that a person attacking a zoning ordinance must overcome 
the presumption oi its validity. Lwmund v. Board of Adjustment of 
Borough of Rutherford, 4 N.J. 577, 73 A.2d 545 (1950). 

Comprehensive zoning ordinances impose numerous and varied 
controls and restrictions upon the use of private property and the 
size or bulk of structures located thereon. Although frequently in- 
corporated in these ordinances, minimum floor space requirements 
have met with considerable disfavor in the courts. Elizabeth Lake 
Estates v. Waterford Tp., 317 Mich. 359, 26 N.W.2d 788 (1947) ; 
Frischkorn Const. Co. v. Lambert, 315 Mich. 556, 24 N.W.2d 209 
(1946) (cubic foot limitation) ; Senefsky v. Lawler, 307 Mich. 728, 
12 N.W.2d 387 (1943); Baker v. Somerville, 138 Neb. 466, 293 
N.W. 326 (1940). Contra: Thompson v. City of Carrollton, Tex. 
Civ. App., 211 S.W.2d 970 (1948). In the Senefsky case a 1300 
square foot restriction was invalidated. The court, indicating that the 
minimum floor area requirement acted as a minimum price level, 
stated that the conservation of property values was not a legitimate 
area of the zoning power and that a person could not be deprived of 
his right to build a house on his own land merely because the cost of 
that house was less than that of his neighbor. The court reasoned 
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that the 1300 foot minimum would be an impairment to the develop- 
ment of the community and an unreasonable and unjust limitation 
upon the lawful use of private property. The court substituted its 
ideas of the minimum size necessary for the welfare of the community 
for those of the municipality’s legislative body, indicating that a con- 
siderably smaller house (980 square feet) than one complying with 
the ordinance would fulfill every requirement of public health, safety, 
or welfare. It did not hold minimum floor area provisions to be in- 
valid per se, but found this particular provision unnecessary and unre- 
lated to the police power. 

In the instant case, the defendant township produced a nationally 
known public health expert, Dr. C.-E. A. Winslow, Professor of 
Public Health at Yale University, who testified that the living floor 
space in a dwelling has a direct relationship to the mental and emo- 
tional health of its occupants. See Winslow, Health and Housing 
in Housinc ror HEALTH 7, 9 (1941). The court was obviously im- 
pressed with this conclusion. Chief Justice Vanderbilt, writing for 
the majority, stated: “We may take notice without formal proof that 
there are minimums in housing below which one may not go without 
risk of impairing the health of those who dwell therein. One does 
not need extensive experience in matrimonial causes to become aware 
of the adverse effects of overcrowding on the well-being of our most 
important institution, the home.” 

The plaintiff argued the unreasonableness of the floor space limita- 
tion, maintaining that it had not been carefully or scientifically con- 
sidered. The evidence indicated that the standard sizes of building 
materials and past applications for building permits were among the 
factors considered in arriving at the floor area minimum. He also 
urged the theory of the Senefsky case, i.e., that the floor space pro- 
vision acted as a minimum price level and thereby made the cost of 
homes prohibitive to seventy per cent of the population. In a dissent- 
ing opinion, Justice Oliphant reasoned: “the threat to the general 
welfare and health of the community usually springs from the type of 
home that is maintained within the house rather than the house itself. 
Certain well-behaved families will be barred from these communities. 

. simply because the income of the family will not permit them to 
build a house at the cost testified to in this case.” This argument was 
not especially persuasive on the evidence presented and it apparently 
did not impress the majority of the court. It may be well to point 
out that the plaintiff here was not a member of one of these “well- 
behaved families” in need of an inexpensive house, but the builder 
and seller of such houses. The “well-behaved families” theory is 
roughly analagous to the argument against minimum wage legisla- 
tion, 1.e., that it restricts the employment possibilities of a certain 
group of workers by forcing employers to pay the minimum or let 
the workers go. 

Aesthetic considerations, which were fatal to the ordinance involved 
in the Baker case, supra, were patently apparent in the provisions 
pertaining to two-story dwellings. A witness for the defendant stated 
that the reason why it was necessary for a two-story residence with- 
out an attached garage to have an additional 200 square feet of floor 
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area was that it made for a better looking building. This appears to 
be a shallow foundation for a zoning ordinance but, after careful con- 
sideration, it is difficult to say it is such an unreasonable and arbi- 
trary basis that the presumption of validity of the provision is thereby 
overcome. Indeed, at the present time, there is a decided trend in 
allowing aesthetic considerations as a basis of zoning regulations. 
This is particularly true if the matter of beauty is incidental to some 
other lawful purpose. Gorieb v. Fox, 274 U.S. 603 (1927) ; Thomp- 
son v, Carrollton, supra. See 8 McQuILLAN, op. cit. supra § 25.31; 
Note, 50 Cot. L. Rev. 202, 212 (1950). The Thompson case, al- 
though not in a court of final jurisdiction, upheld a minimum area 
provision of 900 square feet. The court expressly refused to follow 
the Senefsky theory, stating that the general welfare can be promoted 
by supporting property values and that aesthetic considerations are 
matters of general welfare. 

The problem before the court in the instant case was not the usual 
one in residential zoning. Zoning regulations generally are designed 
to prevent the overbuilding of particular areas of land or the over- 
population of particular communities with the resulting clogging of 
community services and general threats to good health. The typical 
zoning regulation is concerned with light, air, police and fire protec- 
tion, traffic and transportation considerations, recreational facilities, 
and municipal services. The only moral considerations are the insula- 
tion of family groups from incessant and trouble provoking contacts 
with other family groups and the providing of healthful surroundings 
for these groups. Such restrictions, thus, tend to put a maximum on 
the living areas for land in a given locality by providing this insula- 
tion. This outside zoning does little for the problem of good housing. 
One writer, in an article concerning building codes, perhaps uncon- 
sciously brought the shortcomings of such ordinances into sharp relief 
with the statement: ‘Zoning, however, dealt with only one feature of 
housing legislation—that of light and ventilation—and then only from 
outside the dwelling.” Lloyd, Housing Codes in Houstnc For 
HEALTH 48, 50 (1941). Minimum floor area provisions are directed 
at the problem of adequate housing. They tend to protect persons 
from their own improvidence by requiring an adequate amount of 
internal living space. This is highly significant. As Dr. Winslow 
testified: “the sense of inferiority due to living in noticeably substand- 
ard homes probably does more damage to the health of children than 
all the unsanitary plumbing.” It is a much publicized fact that 
blighted areas, the by-products of unplanned metropolitan expansion, 
are breeding places of crime and juvenile delinquency. See SANDERS 
& Rasuck, New City Patrerns 12 (1946). This provision of the 
ordinance, therefore, was a commendable effort on the part of the 
Township of Wayne to use the zoning power in one of the oldest 
areas of the public welfare. It is submitted that judicial opposition 
is to the technique rather than to a real constitutional problem. Courts 
are inclined to use the undefined concepts of “unreasonable” and 
“arbitrary” when faced with an unfamiliar application of a valid con- 
stitutional power. The Lionshead decision can be a landmark in com- 
munity planning if it is followed. The moral welfare argument is a 
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sensible and realistic approach to the internal aspect of the planning 
and zoning problem. ‘Lhere seems to be little chance for abuse by 
municipalities in this area as ordinances are subject to review by the 
courts on the issue of reasonableness and, if community growth and 
interests are interfered with to a noticeable extent, it is reasonable to 
assume that a city council will reconsider and revise the ordinance. 
There seems to be no need for the extreme watchfulness by the courts 
as the plaintiff in this case desired. As Chiei Justice Vanderbilt 
stated: “a zoning ordinance is not the law of the Medes and the 
Persians; variances may be permitted, the zoning ordinance may be 
amended, and if the ordinance proves unreasonable in operation it 
may be set aside at any time.” Courts are not equipped to do city 
planning and should not attempt to substitute their judgment for that 
of professional city planning bodies, which have the facilities for 
studying and taking effective action to correct the unfavorable residue 
of unplanned municipal growth. x. T..&. 


PATENTS—EstToprEL ARISING FROM INTERFERENCE—CHANGE OF 
RuLEs.—Appellant filed application A for purposes of interference 
with patent B which had previously been involved in an interference 
with application C of appellant and another. Application A was a 
division of a continuation-in-part of application D, which had been 
copending with application C at the time of the first interference. 
Applications A, C, and D were owned by a common assignee. In 
the first interference, no attempt was made by appellant, the winner 
and the junior party, to bring in the subject matter of application A 
which was then present in copending application D. Subsequently, 
the interference between application A and patent B, which issued 
after termination of the first interference, was dissolved by the 
Primary Examiner on the ground of estoppel. Applica- 
tions A and D and the application which matured into the patent 
B disclosed common subject matter, which was not disclosed in ap- 
plication C. The holding pointed out that it was the duty of the 
common assignee in the earlier interference under the old Patent 
Office Rule 109 to bring forward the application D. Subsequent to 
this holding, but before the ensuing rejection on the ground of estop- 
pel could be reviewed by the Patent Office Board of Appeals, old 
Patent Office Rule 109 had been changed to the present Rule 234 
under which, appellant contended, estoppel would not arise in the 
instant circumstances. Held, by the Board of Appeals, the Exam- 
iner is affirmed on the ground that under old Rule 109, in effect dur- 
ing the motion period, the Examiner had no choice but to dissolve 
the interference, and therefore the change in the rule could not have 
the effect of removing an estoppel which had already arisen and 
which in effect determined the rights of the parties to the subject 
matter in controversy. Ex parte Thomas, 94 U.S.P.Q. 398 (1952). 

In general, equitable estoppel in interferences, as distinguished 
from estoppel by judgment, applies to three situations: (1) a los- 
ing party may be estopped from claiming any subject matter which 
is disclosed in any application of the winning party to which he had 
access, if the interference is terminated by judgment, (2) a junior 
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party may be estopped from claiming any subject matter which is 
disclosed in any apnlication of the senior party to which he had access, 
if the interference is terminated by dissolution, and (3) a common 
owner of two or more applications, one of which has been involved 
in interference, may be estopped for failure to move to declare an 
interlocking interference. McCrady, The Legal Basis of the Inter- 
ference Estoppel Doctrine, 26 J. Pat. Orr. Soc’y 798 (1944). In 
the third situation, before March 1, 1949, the basis for estoppel was 
found in Rule 109 of the RuLEs oF PRACTICE OF THE UNITED STATES 
PaTENT OrFice (1940). It provided that a party to an interference 
may move to add or include any other application owned by him 
which involves the existing issue or contains claims which should be 
made the basis of interference between himself and any of the other 
rties. 

“' 109 was permissive in nature. The United States Court of 
Appeals for the District of Columbia limited the estoppel to cases 
where the subject matter over which the estoppel arose was disclosed 
in the application of an assignee which had been in interference. 
International Cellucotton Products v. Coe, 85 F.2d 869 (D.C. Cir. 
1936). And the rule applied even though both of the assignee’s ap- 
plications were filed by the same inventors. American Cyanamid v. 
Coe, 106 F.2d 851 (D.C. Cir. 1939). 

At the same time, however, the Court of Customs and Patent Ap- 
peals held that estoppel should apply regardless of whether or not 
the subject matter which could have been added to the interference 
was disclosed in the application of the assignee which was already 
involved in the interference. Avery v. Chase, 26 C.C.P.A. (Pat- 
ents) 823, 101 F.2d 205, 40 U.S.P.Q. 343 (1939), cert. denied, 307 
U.S. 638 (1939). The court in the Avery case, while admitting that 
estoppels are not favored because they preclude a party from showing 
the truth, suggested that if the interests of the public and orderly 
procedure in the Patent Office could be better served by adherence to 
the views of the Cellucotton case, supra, then the Commissioner of 
Patents should so amend Rule 109 as to avoid any conflict of deci- 
sions. In the Avery case, however, the elements required to show 
either an equitable estoppel or estoppel by judgment were absent, and 
it has been suggested that the decision would more accurately be 
based on a failure to follow Rule 109, rather than on a question of 
estoppel. Leibowitz, When is Estoppel Not Estoppel?, 27 J. Par. 
Orr. Soc’y. 445, 467 (1945). Nevertheless, the Court of Customs 
and Patent Appeals continued to follow the Avery doctrine, supra. 
Even where the junior party was under an order to show cause, the 
senior party was held estopped. Dirkes v. Eitzen, 26 C.C.P.A. (Pat- 
ents) 1198, 103 F.2d 520, 41 U.S.P.Q. 546 (1939). The Court of 
Customs and Patent Appeals has consistently taken the view that 
estoppel under Rule 109 was in the nature of a penalty for concealing 
something which should have been brought forward for inter partes 
determination. In re Zalkind, 29 C.C.P.A. (Patents) 957, 126 F.2d 
835, 53 U.S.P.Q. 129 (1942), In re Brashares, 22 C.C.P.A. (Pat- 
ents) 873, 74 F.2d 751, 24 U.S.P.Q. 207 (1935), In re Austin, 17 
C.C.P.A. (Patents) 1202, 40 F.2d 756, 5 U.S.P.Q. 285 (1930). 

8 
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The conflict between the Court of Appeals for the District of 
Columbia and the Court of Customs and Patent Appeals continued 
until the Patent Office Rules were changed in 1949. In the interim, 
however, the Patent Office was bound to follow the Court of Customs 
and Patent Appeals. Ex parte Peterson, 60 U.S.P.Q. 500 (1943), 
Ex parte Graham, 49 U.S.P.Q. 34 (1940). 

A possible resolution of the conflict appeared when the Court of 
Appeals held that Rev. Strat. § 4915 (1875), 35 U.S.C. § 63 (1946) 
[35 U.S.C. §145 (1952)] did not confer jurisdiction on the dis- 
trict court to enter a decree which does not determine the right 
of an applicant to a patent, but which would direct the Examiner 
to allow claims for the purpose of provoking an_ interference. 
Hoover Co. v. Coe, 144 F.2d 514 (D.C. Cir. 1944). While this case 
did not involve the issue of estoppel, the court noted that jurisdiction 
had been equally lacking in the Cellucotton and Cyanamid cases, 
supra, and that the rendering of decisions in those cases was due to 
inadvertently overlooking the question of jurisdiction. However, 
this holding was subsequently reversed by the Supreme Court. 
Hoover Co. v. Coe, 325 U.S. 79 (1944). The conflict was finally 
resolved by Rule 234 of the RuLEs oF PRACTICE OF THE UNITED 
States Patent OrFice (1949), which became effective March 1, 
1949. The Rule provides that a party to an interference may bring 
a motion to include any other application owned by him as to any 
subject matter disclosed by his application involved in the interfer- 
ence and the opposing party’s application involved in the interference 
which should be made the basis of interference between himself and 
such other party. Thus the Examiner is now advised that Rule 234 
limits the doctrine of estoppel to subject matter in the applications 
involved in the interference. MANUAL OF PATENT EXAMINING PRo- 
CEDURE § 1109.02, 1110 (1949). 

The Commissioner’s Notice which accompanied the change of rules 
stated that the new rules should apply to further proceedings on 
applications pending on March 1, 1949, and also to further inter partes 
action pending on that date except where, in the opinion of the 
Commissioner, its application to a particular case would not be feasible 
or would work injustice, in which case the rules in effect immediately 
P09). March 1, 1949, would apply to such a case. 620 O.G. 691 

49). 

There was no showing of injustice in the instant case. Were this 
strictly an ex parte matter the Board of Appeals might well confer on 
an applicant any additional rights provided by a change of rules. 
However, it is submitted that the appellant was fully aware of his 
rights at the time of dissolution of the interference, and the mere fact 
that his application was still pending at the time of the change of the 
Rules of Practice should not place him in a better position at the 
expense of his opponent. 


TAxaTION—DepuctTis_LE Loss Durt To EMBEZZLEMENT—YEAR 
WHEN DepuctTIBLeE.—In 1941, it was discovered that the business 
manager and agent had embezzled a large sum of money from peti- 
tioner’s estate over the years 1931 through 1940. During the ensuing 
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year recovery was made in part and by November of 1942 the net 
loss was established as well as the amount embezzled for each year. 
Petitioner filed for a refund of her income tax paid in 1941 claiming 
the established loss as a deduction. The claim was disallowed. The 
district court upheld the Commissioner on the ground that no loss 
was sustained in 1941 as the result of embezzlement of funds prior to 
that year even though the statute of limitations barred filing an 
amended return. Alison v. United States, 97 F. Supp. 959 (W.D. Pa. 
1951). A district court in the same circuit under a similar factual 
situation reached an opposite result. Stevenson-Chislett, Inc. v. United 
States, 98 F. Supp. 252 (W.D. Pa. 1951). The court of appeals of 
the third circuit certified the question of deductibility in both cases 
to the Supreme Court. Held, affirming Stevenson-Chislett, Inc. v. 
United States, and reversing Alison v. United States, the special fac- 
tual situation of these cases justifies the deduction of the loss in the 
year of discovery or ascertainment of the amount of the loss. Alison v. 
United States, 344 U.S. 167 (1952). 

The tax court has held as a general rule that a loss from embezzle- 
ment is deductible only in the year the embezzlement occurred even 
though it was not discovered until a later year. Peterson Linotyping 
Co. v. Commissioner, 10 B.T.A. 542 (1928) ; Gottlieb Realty Co. v. 
Commissioner, 28 B.T.A. 418 (1933); Alabama Mineral Land Co. 
v. Commissioner, 28 B.T.A. 586 (1933). The district and circuit 
courts have upheld this general rule. Borden v. Commissioner, 101 
F.2d 44 (2d Cir. 1939); Boston Consolidated Gas Co. v. Commis- 
sioner, 128 F.2d 473 (1st Cir. 1942) ; First National Bank of Sharon 
v. Heiner, 2 F. Supp. 960 (W.D. Pa. 1932). The Supreme Court 
had not passed judgment on the question. 

An exception to the rule was established in the Boston Consolidated 
Gas Co. case, supra, where the taxpayer, although displaying reason- 
able diligence, had been unable to establish the dates of the embezzle- 
ment. The court reasoned that the intent of Congress was to permit 
a taxpayer to deduct legitimate losses but not to permit him at his elec- 
tion to take the deduction in a year which might best serve his inter- 
est. Similarly, in the Stevenson-Chislett case, supra, where no dates 
were discernible, the loss was proclaimed extraordinary and deduc- 
tion was allowed in the year of discovery under the exception to the 
general rule. 

In the Peterson Linotyping Co. case, supra, the tax court held that 
a loss by embezzlement could not be charged off as a bad debt but 
was a loss in the year embezzlement occurred. However, following 
the holding in the Boston Consolidated Gas Co. case, supra, and 
reversing the Peterson Linotyping Co. case, the tax court later held 
that where embezzlement of funds was discovered for the years 1932 
through 1935 and also prior to 1932, but the amounts and dates prior 
to 1932 could not be ascertained, the loss prior to 1932 could be de- 
ducted in the year of discovery. The other losses had to be claimed 
by amending the returns for the years involved. Gwinn Bros. and Co. 
v. Commissioner, 7 T.C. 320 (1946). The tax court went further 
than the district court in its rationale, reasoning that since an embez- 
zlement. creates a debt, Commissioner v Wiailcox, 327 U.S. 404 
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(1946), and a person whose money is embezzled does not at the time 
sustain a loss, McKnight v. Commissioner, 127 F.2d 572 (5th Cir. 
1942), a loss would not be sustained until the embezzlement was dis- 
covered, the amount was ascertained, and the debt was determined to 
be worthless. Embezzlement losses had been previously allowed as a 
deduction for bad debts only where, after discovery, the embezzler 
had in good faith promised to pay and the bad debt thereafter became 
worthless. Cf. Farish v. Commissioner, 31 F.2d 79 (8th Cir. 1929). 

The principal case, in the district court’s opinion, was controlled by 
the decision in the First National Bank of Sharon case, supra. There 
the plaintiff had discovered embezzlement of his funds, ascertaining 
both the amounts and dates, but too late to file an amended return be- 
cause the statute of limitations had run. The court said it was un- 
fortunate that the period had expired but held that the losses were 
sustained within the meaning of the taxing act when the event (em- 
bezzlement) definitely occurred. The anomalous position of the tax- 
payer who is refused relief in this situation, in contrast to a taxpayer 
who is unable to discern the time of embezzlement, other factors being 
equal, was apparent to both this district court and the circuit court 
and the question was thus posed to the Supreme Court to be resolved. 

Generally, net income is to be computed on the basis of the tax- 
payer’s annual accounting period in accordance with the method of 
bookkeeping employed. Where such method does not properly reflect 
the income, then by such a method as the Commissioner may deter- 
mine. Int. Rev. Cope § 41. In computing this net income there shall 
be allowed, as a deduction, losses sustained during the taxable year 
and not compensated for by insurance or otherwise. Int. Rev. Cope 
§ 23(e). Treasury regulations have interpreted this section of the 
code to mean that deductible losses must be evidenced by closed and 
completed transactions, fixed by identifiable events, bona fide, and 
actually sustained during the taxable period for which allowed. 
Boehm v. Commissioner, 326 U.S. 287 (1945). 

The Court, in the instant case, after pointing out that discovery was 
difficult due to the element of secrecy involved in the crime of embez- 
zlement and that a loss was not inevitable from the mere happening of 
the theft since the wrongdoer may be pursued and recovery made, 
prescribed a practical, objective test to carry out the intent of Con- 
gress and avoid so far as possible unjust and oppressive consequences. 
In so doing, the Court has not gone so far as to establish a debtor- 
creditor relationship which would allow a deduction for embezzlement 
as a bad debt, but instead has added another exception to the general 
rule by approving, under a proper factual situation, deduction for 
losses due to embezzlement where discovery is beyond the statutory 
period for filing an amended return. 

It is submitted that the taxpayer’s dilemma has not been clarified 
by this case. In a situation involving embezzlement in one year, dis- 
covery in the next, and ascertainment of the actual amount of the loss 
in the third year, if the statute of limitations has not run, the general 
rule would still appear to apply, making the loss deductible in the year 
the embezzlement occurred. But the Court, in the instant case, laid 
down the broad rule that discovery or ascertainment may determine 
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the year of deductibility and thereafter allowed amendment of the tax- 
payer’s return for the year of discovery. This problem is complicated 
by the combination of such factors as the expiration of the statutory 
period for filing an amended return, as in the principal case, or inabil- 
ity of the taxpayer to discern the years in which the embezzlement 
occurred. The opinion, however, is consistent with the policy of the 
Supreme Court to provide statutory interpretations with broad scope, 
leaving the immediate and particular factual situations for settlement 
between the taxpayer and the Commissioner. E, W. J. 


TAXATION—STIPULATED SETTLEMENT IN Tax Court—COoLLAatT- 
ERAL EsTopPEL.—The Commissioner of Internal Revenue proposed 
a deficiency in income tax for the years 1933, 1938, and 1939, upon 
a determination made by him that the value of the taxpayer’s lease- 
hold for depreciation purposes was less than that claimed by the tax- 
payer. The taxpayer filed a petition for review with the Tax Court. 
By stipulations between the parties the Tax Court entered orders 
that there were no deficiencies for the years in question. There was 
no hearing held or argument made. No stipulation of facts was en- 
tered, no evidence received, and no briefs were filed. The taxpayer 
brought a suit to recover taxes paid for the years 1943-1945, which 
taxes had been paid on the basis of the depreciation allowance con- 
tended for by the Commissioner. The taxpayer argued that the 
orders of the Tax Court were res judicata as to the value of the 
building, but was overruled by the trial court. Held, that the stipu- 
lated settlements were res judicata as to the value of the building. 
International Building Co. v. United States, 199 F.2d 12 (8th Cir. 
1952), cert. granted, 344 U.S. 927 (1953). 

Prior to 1942 what is now the Tax Court was known as the Board 
of Tax Appeals. The act which changed its name provided that the 
jurisdiction, powers, and duties of the Tax Court should be the same 
as the Board of Tax Appeals. 56 Srar. 798, 957 (1942), 26 U.S.C. 
§ 1100 note (1946). In the interest of clarity this tribunal will be 
referred to as the Tax Court. 

In recent years the large number of cases docketed in the Tax 
Court settled by stipulation of the parties has made the question of 
res judicata in these cases a real one indeed. A consent decree does 
not limit the doctrine of res judicata when the second action is on 
the same claim as the first. O’Cedar Corporation v. F. W. Wool- 
worth Co., 66 F.2d 363 (7th Cir. 1933). The same is true of a 
stipulated settlement in the Tax Court. Continental Petroleum Com- 
pany v. United States, 87 F.2d 91 (10th Cir. 1936). And this is 
true not only as to the issues actually litigated in the first case, but 
as to every issue which might have been presented by the parties. 
Bankers’ Reserve Life Co. v. United States, 44 F.2d 1000 (Ct. Cl. 
1930), cert. denied, 283 U.S. 836 (1931). 

There is a difference between the effect of a judgment as preclud- 
ing the prosecution of a second action on the same claim, commonly 
known as bar, and its effect as collateral estoppel in another action 
between the same parties upon a different claim. Cromwell v. County 
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of Sac, 94 U.S. 351 (1877) ; Tait v. Western Maryland Railway Co., 
289 U.S. 620 (1933). The doctrine of collateral estoppel is much 
more restricted than is bar and operates as an estoppel not as to 
matters which might have been litigated and determined, but only as 
to those claims or defenses which were actually litigated. Commis- 
sioner of Internal Revenue v. Sunnen, 333 U.S. 591 (1948) ; Tait v. 
Western Maryland Railway Co., supra; RESTATEMENT, JUDGMENTS 
§ 68 (1942). Each tax year presents a different claim or demand. 
Commissioner of Internal Revenue v. Sunnen, supra; Tait v. Western 
Maryland Railway Co., supra; Trapp v. United States, 177 F.2d 1 
(10th Cir. 1949). Thus, the question in these cases involving tax 
liability for successive years becomes: When has an issue been “‘iti- 
gated” so as to invoke the doctrine of collateral estoppel ? 

In deciding a case almost identical on the facts with the principal 
case, the Tenth Circuit concluded that a judgment not predicated 
upon stipulated facts, or upon findings of fact, or upon a determina- 
tion of the merits, will not support a plea of estoppel in a case involv- 
ing tax for a different year. Trapp v. United States, supra; cf. 
Fruehauf Trailer Co. v. Gilmore, 167 F.2d 324 (10th Cir. 1948). 
The court in the principal case, relying on language in the Sunnen 
case, supra, reached the conclusion that collateral estoppel will be 
invoked in proceedings before the Tax Court settled by stipulations 
if “the ultimate facts for determination in both cases” are identical. 
The court in the Sunnen case, supra, cautiously recognized the danger 
of over-extending collateral estoppel unless a question of fact essen- 
tial to the judgment is actually litigated in the first proceeding. And 
in the Sunnen case, supra, there had been an adversary proceeding in 
the first case followed by a finding of the Tax Court. 

In a proceeding before the Tax Court, if the Commissioner does 
not want to press the Government’s claim for taxes in a particular 
year, he can relinquish the claim for a deficiency by stipulating to no 
deficiency for the year in question. When this is done, with no in- 
quiry into any fact and with no stipulation as to the facts agreed upon 
by the parties, it is submitted that the “ultimate facts” on the assump- 
tion of which the judgment must have been predicated should not be 
held to have been “actually litigated and determined” so as to con- 
clude a party in an action on an entirely different claim. 

The Second Circuit had the question before it in Hartford-Empire 
Co. v. Commissioner, 137 F.2d 540 (2d Cir. 1943). In an earlier 
proceeding before the Tax Court involving deficiencies for the years 
1923 to 1928, inclusive, the parties had agreed by stipulation to the 
costs of certain patents to the taxpayer. In computing the deficien- 
cies the Tax Court used the stipulated costs to the taxpayer as the 
basis for their depreciation. In a proceeding before it involving taxes 
for the years 1932-1934, the Tax Court ruled that the prior judgment 
did not estop the Commissioner from asserting that the basis for 
depreciation should have been the cost of the patents to other corpo- 
rations from which the taxpayer had acquired them. In affirming the 
order of the Tax Court, the court, referring to the earlier action by 
the Tax Court, said: “It is true that the Tax Court’s actual orders 
assessing the deficiency—the final judgments—could not have been 
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entered as they were unless the ‘basis’ for depreciation of the Empire 
and Howard patents had been taken at their cost to the taxpayer ; but 
actually the Court could not decide that question at all, for the stipu- 
lation did not present it any other ‘basis’ for depreciation of the pat- 
ents. .. . How far a decision upon a question of law can be an estop- 
pel in a later action upon a different cause of action is a vexed ques- 
tion, but no one has ever suggested that it can extend to matters not 
actually litigated.” Jd. at 541, 542. 

The court in the principal case refused to recognize Hartford- 
Empire Co. v. Commissioner as authority on the grounds that the 
court in that case found that the issue presented in the second case 
was not determined in the former. It is submitted that this is to beg 
the question, for that is the very problem any court is called upon to 
decide in res judicata cases. In the Hartford-Empire Co. case the 
court allowed issues to be litigated in the second case which had been 
assumed in rendering the first order. The court in the principal case 
refused to allow litigation on an issue for the very same reason. 

Even if it is assumed that the “ultimate facts” doctrine as enunci- 
ated by the court in the principal case is correct, it seems questionable 
that the facts of this case are sufficient to determine what are the 
ultimate facts to which the parties agreed and on which the Tax Court 
based its order. It is true that the first proceeding reached the Tax 
Court as a result of a petition by the taxpayer for a review of deficien- 
cies asserted by the Commissioner, and the only basis for the deficien- 
cies asserted was the value of the taxpayer’s building for depreciation 
purposes. But once the taxpayer has petitioned the Tax Court to 
review the deficiencies asserted, the parties are required to litigate all 
issues with respect to matters for the years in question tending to 
establish or defeat the deficiencies under penalty of being precluded 
from later asserting them by the principles of bar. Bankers’ Reserve 
Life Co. v. United States, supra. When the proceedings were pend- 
ing before the Tax Court, if the taxpayer had convinced the Com- 
missioner that the taxpayer had a legitimate deduction for each of the 
years in question, not claimed in its tax return, which would approxi- 
mately off-set the deficiencies asserted, and the parties agreed that 
the basis for depreciation should be as contended by the Commis- 
sioner, they could terminate the litigation simply by stipulating to no 
deficiencies for the years in question. Under the facts of the princi- 
pal case did this not in effect happen in the proceeding before the 
Tax Court? Query: Would the court in the principal case have de- 
cided that either or both parties were precluded from litigating the 
value of the building for depreciation purposes if the parties had stipu- 
lated in the proceedings before the Tax Court to a deficiency less than 
that asserted by the Commissioner? If so, what value would the court 
place on the building for depreciation purposes and what basis would 
it have used to arrive at this value? 

Since the proceeding before the Tax Court was not limited to a 
consideration of the particular item upon which the proposed deficien- 
cies were based, but opened up the entire question of the taxpayer’s 
liability for the years in question, it is submitted that under the facts 
of this case any attempt to say that the parties reached any agreement 
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other than that expressed in the stipulation is fraught with danger 
and should not be condoned. The same sound public policy which 
dictates an end to litigation when an issue has been judicially deter- 
mined requires that collateral estoppel be cautiously invoked lest a 
party be denied his day in court. 

By granting certiorari the Supreme Court now has the opportunity 


to clarify a question which was rapidly becoming hopelessly confused 
among the circuits. W. 


TrADE-MarKs—EsTopPpEL By LACHES IN CANCELLATION PRo- 
CEEDINGS.—Appellant, Buckeye Soda Co., assignee of the Lightnin 
Chemical Co., is the owner of a registration issued under the Trade- 
Mark Act of 1905, 33 Star. 724 (1905). The mark was confusingly 
similar to Royal’s prior registered mark. Both marks had been used 
throughout the United States. More than eighteen years subsequent 
to Buckeye’s registration date, Royal filed its petition to cancel Buck- 
eye’s mark. There was no evidence that Royal had actual knowledge 
of Buckeye’s mark prior to its republication on July 6, 1948, shortly 
before Royal filed its petition for cancellation. Buckeye alleged as a 
separate and affirmative defense that Royal was estopped by laches 
to institute and maintain the cancellation proceeding by reason of 
delay in bringing such proceeding, and that during such delay Buck- 
eye had innocently conducted, advertised, and developed a business 
in its product to which its trade-mark was applied, whereby it would 
be damaged by cancellation of its mark. Buckeye appealed from the 
decision of the Commissioner of Patents sustaining Royal’s petition 
to cancel Buckeye’s trade-mark, and refusing to sustain its affirmative 
defenses of laches. Held, the decision of the Commissioner is reversed ; 
Royal is precluded by laches from obtaining cancellation of Buckeye’s 
trade-mark. The Lightnin Chemical Co. v. Royal Home Products, 
39 C.C.P.A. (Patents) 1031, 197 F.2d 668, 94 U.S.P.Q. 178 (1952). 

The Patent Office in the instant case had held that laches did not 
apply because Buckeye’s registration under the Trade-Mark Act of 
1905, supra, did not constitute constructive notice to the prior regis- 
trant; nor could § 22 of the Lanham Act, 60 Star. 435, 15 U.S.C. 
§ 1072 (1946), which provides that the registration of a mark under 
the Act of 1905 shall be constructive notice of the registrant’s claim of 
ow nership thereof, be made retroactive; and further that if registra- 
tion is to be held constructive notice to a prior registrant, then it 
also would have been constructive notice to a subsequent registrant 
and would affect his claim of use in good faith. Royal Home Products 
v. Lightnin Chemical Co., 89 U.S.P.Q. (1952). The Court of 
Customs and Patent Appeals in reversing the Patent Office relied 
upon its decision in Willson v. Graphol Products Inc., 38 C.C.P.A. 
(Patents) 1030, 188 F.2d 498, 89 U.S.P.QO. 382 (1951), which was 
the first case involving estoppel by laches in cancellation of a mark 
registered prior to the effective date of the Lanham Act, July 5, 1947, 
and which was sought to be cancelled under the provisions of the 
Lanham Act. The court in the Willson case held that petitions for 
cancellation of registrations which had been in existence for a con- 
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siderable number of years should be denied on the ground of con- 
structive laches whether or not the petitioner had actual knowledge 
thereof. Therefore, the issue involved in the instant case is whether 
a registration prior to the Lanham Act was sufficient constructive 
notice to a prior registrant to support laches, but not sufficient notice 
to effect the subsequent registrant’s claim of use in good faith. 
Prior to the effective date of the Lanham Act the defense of laches 
per se was not available in a cancellation proceeding either in the 
Patent Office or in the courts. White House Milk Products Co. v. 
v. Dwinell-Wright Co., 27 C.C.P.A. (Patents) 1194, 111 F.2d 490, 
45 U.S.P.Q. 444 (1940); Cluett, Peabody & Co. v. Hartogensis, 17 
C.C.P.A. (Patents) 1166, 41 F.2d 94, 5 U.S.P.Q. 129 (1930). But 
see Gerstendorfer Bros. v. United Supply Co., 26 F.2d 564 (D.C. 
Cir. 1928). Section 19 of the Lanham Act, supra, provides for the 
defenses of laches, estoppel, and acquiescience in inter partes proceed- 
ings, and eliminates the express interpretation given the language of 
the Trade-Mark Act of 1905, supra. Hearings before Committee on 
Patents, Subcommittee on Trade-Marks, on H.R. 102, H.R. 5461, 
and S. 895, 77th Cong., Ist Sess. 153,154 (1941). Mere delay will 
not defeat cancellation, since the elements of equitable estoppel must 
also be evident. Menendez v. Holt, 128 U.S. 514 (1888); Bordo 
Products Co. v. B.A. Railton Co., 36 C.C.P.A. (Patents) 1059, 173 
F.2d 981, 81 U.S.P.Q. 378 (1949) ; West Disinfecting Co. v. Owen, 
35 C.C.P.A. (Patents) 843, 165 F.2d 450, 76 U.S. P.Q. 315 (1948). 
To establish equitable estoppel the plaintiff must be chargeable with 
inexcusable delay which prejudiced the innocent defendant, Fruit Jn- 
dustries v. Bisceglia Corp., 101 F.2d 752 (3d Cir. 1939) ; Standard 
Oil Co. of Colorado v. Standard Oil Co., 72 F.2d 524 (10th Cir. 
1934), and it is essential that the plaintiff be charged with actual 
or constructive knowledge of the facts creating his cause of action. 
Standard Oil Co. of Colorado v. Standard Oil Co., supra. Prior to 
the Willson decision a registration had never been held to be construc- 
tive notice to a prior registrant who was petitioning to cancel a mark. 
The Court of Customs and Patent Appeals in the Willson case was 
of the opinion that registrations under the 1905 Act, supra, were pub- 
lic records prior to the Lanham Act, supra, and as such they consti- 
tuted sufficient constructive notice to a prior registrant to support 
laches. To support this opinion it cited numerous cases involving 
public records; for example, a deed to land, a mortgage on land, a 
chattel mortgage, a conditional sale, and a patent assignment. In all 
these cases, however, the plaintiffs were prospective purchasers who 
were bound to take notice of the public records. A public record gives 
constructive notice only to those persons bound to take notice thereof. 
Miller v. Schwinn Inc., 113 F.2d 748 (D.C. Cir. 1940); 2 Pomeroy, 
Eguity JURISPRUDENCE § 657 (4th ed. 1919). The courts and Patent 
Office had not interpreted § 13 of the 1905 Act, supra, so as to require 
a prior registrant to search all subsequent registrations, but had held 
that cancellation could be brought “at any time.” White House Milk 
Products Co. v. Dwinell-Wright Co., supra; Cluett, Peabody & Co. 
v. Hartogensis, supra. But see Gerstendorfer Bros. v. United Supply 
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Co., supra. Furthermore, courts, in infringement cases against one 
who had developed his trade-mark innocently in an area in which 
plaintiff had not traded, had expressly said that a registration of a 
trade-mark was not constructive notice, United Drug Co. v. Rectamus 
Co., 248 U.S. 90 (1918); General Baking Co. v. Gorman, 3 F.2d 
891 (1st Cir. 1925), but the court now informs registrants that they 
were required to search all subsequent registrations. Such a holding 
is in effect making the laches provision of § 19 of the Lanham Act, 
supra, retroactive. 

However, assuming that registrations are considered constructive 
notice, there is still the problem of whether such constructive notice 
affects a subsequent registrant’s claim of concurrent use in good faith. 
Today, registrations are made constructive notice by § 22 of the Lan- 
ham Act, supra, and many of the writers have construed this provision 
to mean that a mark previously registered by another could not be 
used in good faith, for the subsequent user would have constructive 
notice that the rights to the mark were claimed by the registrant. 
Ropert, NEw Trape-Mark Manuat 129, 130 (1947); Halliday, 
Constructive Notice and Concurrent Registration, 38 T.M. Rep. 111, 
120 (1948) ; Martin, /ncentives to Register Given by the New Trade- 
Mark Act, 36 T.M. Rep. 21 (1946). Generally, such a user could 
seldom set up the equitable defense of laches in an infringement pro- 
ceeding, since intentional use of another’s mark will seldom support 
the defense of laches. Menendez v. Holt, supra. A registrant is in no 
better position than a user since he is not given any greater rights 
in a mark than already existed at common law; United Drug Co. v. 
Rectamus Co., supra, and a trade-mark is not rendered valid by virtue 
of its registration. James Heddon’s Sons v. Millsite Steel & Wire 
Works Inc., 128 F.2d 6 (6th Cir. 1942); Kellogg Co. v. National 
Biscuit Co., 71 F.2d 662 (2d Cir. 1934). Therefore, it appears that 
an applicant as well as any other user is required to search all prior 
registrations before using and registering a trade-mark, and a sub- 
sequent registrant cannot claim use in good faith. However, the Will- 
son case made an exception to this general rule, and put the primary 
burden of searching the records upon prior registrants rather than 
upon the applicants. Prior to the Lanham Act applicants had an even 
greater duty to search all prior registrations because they were put 
on notice that their marks could be cancelled “at any time” by a 
prior registrant. Therefore, an applicant should have gained knowl- 
edge of all prior registrants’ rights before using and registering his 
mark or suffer the consequences of being prejudiced by having his 
mark cancelled. The defense of laches is not available to one who 
voluntarily changes his position with knowledge of anothers’ rights. 
Louisville Taxicab & Transfer Co. v. Yellow Cab Co., 53 F. Supp. 
272 (W.D. Ky. 1943). 

The instant case raises the problem whether any marks registered 
prior to the Lanham Act can be cancelled today on grounds of con- 
fusing similarity. Under the authority of the Willson case it seems 
almost impossible for a prior registrant to cancel a mark registered 
before the new Act unless he proves intentional use constituting actual 
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fraud by the subsequent registrant. Menendez v. Holt, supra. Marks 
on the Principal Register and marks republished under § 12(c) of 
the Lanham Act, supra, can be cancelled within five years after the 
registration or republication, but other marks which have not claimed 
the benefits of the new Act by republication may be cancelled at any 
time by any person who proves he is damaged by them. However, 
§ 19 provides that equitable defenses may be set up in cancellation 
proceedings involving all marks. In the Willson case the Court of 
Customs and Patent Appeals, in applying an equitable doctrine, has 
set out a positive rule for the Patent Office to follow; that is, any 
delay by a petitioner for cancellation that prejudices a subsequent 
registrant under the 1905 Act, supra, constitutes laches. The impact 
of this rule is beginning to make itself felt in Patent Office proceed- 
ings, as evidenced in the instant case and several others. Bond Stores 
Inc. v. Karasick, 89 U.S.P.Q. 503 (1951); Bunte Bros. v. Shedd 
Products Co. 91 U.S.P.Q. 14 (1951). However, in very recent deci- 
sions, the Examiner-In-Chief held the doctrine of the Willson case in- 
applicable in a cancellation proceeding involving a 1905 Act registra- 
tion, which had been republished under the new Act, because the Lan- 
ham Act, supra, provided that any party having the appropriate inter- 
est may apply to cancel the registration within five years from the date 
of republication. Lowell Needle Co. v. Selmar Inc., 92 U.S.P.Q. 387 
(1952); Vestal Laboratories Inc. v. Hillyard Chemical Co., 92 
U.S.P.Q. 289 (1952). It is interesting to note that the mark in the 
instant case had been republished under the new Act, but the court 
gave no indication that the Willson rule might not apply in a case 
involving a republished mark. Apparently the theory developed by 
the Examiner-In-Chief in the Lowell Needle Co. case was not con- 
sidered by the court. It remains to be seen, if at some future time this 
issue is squarely presented to the court, whether the court will limit 
the Willson rule to registrations which have not been republished 
under § 12(c). It is difficult to believe that the statute, which was 
intended to encourage trade-mark owners to seek its advantages, 
should be interpreted to be more favorable toward one who does not 
seek its benefits. It also remains to be seen if the Willson doctrine 
would be upheld in a case where all the equities are on the side of 
the petitioner who brings a cancellation proceeding. For instance, if 
a subsequent registrant, in using a prior registrant’s mark, is bene- 
fitting from the good will and reputation which the prior registrant 
had developed in the mark. 

It is submitted that the court in the instant case could have reached 
the same result without setting down a positive rule of constructive 
notice which created laches. Laches is an equitable doctrine and its 
application is controlled by equitable considerations. Therefore, the 
court could have (1) weighed the equities and determined whether it 
would be unjust to treat the petitioner as if he had inexcusably 
delayed the cancellation, and if it would be just to destroy the values 
developed by the respondent, or (2) held there was no damage to 
the petitioner. A very important factor in making both these de- 
terminations is whether there was a likelihood of confusion. Consid- 
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ering the length of time that both marks were concurrently used in 
the instant case, without knowledge thereof by either party, it would 
appear there was in fact no likelihood of confusion, and it would not 
be unjust to refuse appellee’s petition to cancel the mark. L.A. H. 
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CasEs AND MATERIALS ON MODERN PROCEDURE AND JUDICIAL 
ADMINISTRATION. By Arthur J. Vanderbilt. New York: Wash- 
— Square Publishing Corporation, 1952. Pp. xx, 1390. 
$8.50. 


Chief Justice Arthur T. Vanderbilt’s book on procedure and judi- 
cial administration is a new departure in the procedure field. Instead 
of starting with common law pleading and coming down through code 
pleading to present day procedure, Vanderbilt starts with the federal 
rules of civil and criminal procedure, which he says prescribe the best 
methods of bringing a law suit to a focus which have yet been devised. 
In combination with these rules he gives the most modern develop- 
ments in judicial administration of which he is the outstanding author- 
ity, both theoretically and practically, of this generation. The result 
is a unique collection of materials which should be on the shelf of 
every lawyer interested in the improvement of the judicial process. 

The new materials have given pause to some of the teachers of pro- 
cedure who have used the historical approach. Vanderbilt’s theory is 
succinctly set forth in the first paragraph of his preface in the follow- 
ing words: 


In the overcrowded law school curriculum there is no time or 
place—nor should there be—for the study of any system of pro- 
cedure but the best. The most effective and at the same time the 
simplest system of procedure thus far developed in our law is 
that set forth in the 86 Federal Rules of Civil Procedure and the 
60 Federal Rules of Criminal Procedure. The federal rules are 
illuminated by the notes of the two advisory committees appointed 
by the United States Supreme Court to draft the rules and the 
decisions of the courts construing them. This casebook makes 
available to the law student the materials that the federal trial 
judges naturally turn to in dealing with procedural problems 
coming before them. 


The proof of the pudding is in the eating. The book is now being 
used in the first year course in procedure at New York University 
Law School taught by Professor Shelden D. Elliott, former dean of 
the law school of the University of Southern California and Visiting 
Professor Delmar Karlen of the University of Wisconsin Law School. 
For about the first three weeks Professor Karlen’s book, “Primer of 
Procedure,” is used. This takes a specific case through from filing 
in the lower court to judgment in the appellate court and gives the 
first year student an introduction to terms and to methods through a 
review of what happened in an actual case—process, pleadings, pre- 
trial, trial and appeal. How could a beginning student be more 
intrigued ? 

The groundwork once laid, the student then begins an analytical 
study of the comparable steps under the Federal Rules, as developed 
in Vanderbilt’s book. As an important incident of the course, stud- 
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ents are also brought into awareness and discussion of the basic prob- 
lems of judicial administration as well as the proposals for their 
solution. 

For years the adoption of uniform rules of procedure for the fed- 
eral courts was blocked by Senator Walsh of Montana who said law- 
yers would not and should not be forced to learn two separate sys- 
tems of procedure. He failed to realize that federal rules, if good 
enough, would be followed by the states, a process which is now occur- 
ring. Vanderbilt is helping this along by teaching the students who 
use his book the federal rules and urging them to make comparisons 
of these rules with the state procedure with which they will have to 
become familiar. 

For the lawyer who is interested in judicial administration the book 
has much of value besides the chapters devoted strictly to procedure. 
There is an able summary of present rules for selection of judges and 
favorable comment on the American Bar Association’s plan of ap- 
pointment plus the right of subsequent veto by the electorate, an ex- 
cellent section on pre-trial procedure with a transcript of an actual 
pre-trial conference held by United States District Judge Alexander 
Holtzoff of the District of Columbia, a distinguished expert in this 
field, a chapter on jury selection, one on judicial administration includ- 
ing favorable mention of the administrative office as a means to pro- 
mote efficient management of the court system, aided by “live” statis- 
tics concerning the courts, and a chapter on the legal profession in 
which the basic responsibilities of the lawyer are stressed. 

The book is impressive not only because it ushers in a new way 
of teaching procedure but also because it combines the basic tenets 
of sound judicial administration with instruction on the method of 
conducting a law suit. Vanderbilt, as the planner in 1938 of the ex- 
tensive program of the American Bar Association on improving the 
administration of justice, as the architect of the New Jersey consti- 
tution, the drafter of its rules of procedure, the chairman of the com- 
mittee which drafted the federal rules of criminal procedure and fin- 
ally as the Chief Justice of the New Jersey Supreme Court and the 
administrative head of the New Jersey court system, has had a unique 
opportunity of combining theoretical and practical knowledge of judi- 
cial administration. Now students and lawyers are enabled to have 
the benefit of this experience through this up-to-date summary of 
modern developments in judicial administration. 


WILL SHAFROTH.* 


* Member of the District of Columbia Bar and Colorado Bar. Chief of the 
Division of Procedural Studies and Statistics, Administrative Office of the 
United States Courts. 
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